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PART L. 
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BONA FIDES—Définition of “Own Occupation” —See RaNcoon Rent Act, 
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Causz oF Action—Partition Suit—Res Judicata—Civil Procedure Code—Section 
1 and Order IZ, Rule 2—Sce JOINT PROPERTY i Z 


Civn. Procepurs Cope—Sgcrion 11.AND OrpeR II, RULE 2—Partition 
‘Suit—Cause of Action—Res Judicata—See JOINT PROPERTY ., 


Civiz Procepure Cope—Section 47—Matters to be established before a case comes 
under—Inte ‘ation of “* representatives.” 

A Chetty firm obtained a simple money decree against A and bad certain 
immovable property attached in execution thereof. The property was sold 
by auction and purchased by the decree-holder. The latter did not take 
steps to obtain possession, but after the period of limitation which applies to 
applications relating to execution had expired, sold the property to B. After 

’s death his widow brought a suit for possession and mesny_ profits 
against the representatives of A, who was then dead, and obtained a decree. 
A’s representatives appealed alleging, inéer alia, that the suit was barred by 
the provisions of section 47, Civil Procedure Code, 

_Held,—that in considering whether the case is one which comes within the 

yarview of section 47, two matters have to be established : the question must 
be one between the parties to the suit or. their representatives, and must 
further be one relating to the execution, discharge or satisfaction of the 
decree, In this case B acquired the ownership of the property from the 
decree-holder gia auction-purchaser ; he didnot become the representative 
of the decree-Lolder gua decree-holder. The decree was satisfied so far as 
the property in suit was concerned on the sale of that property which there- 


upon ceased to be liable to be used to satisfy the decree, ‘The matter was 
therefore not one relative to the execution, discharge cr satisfaction of the 
decree, For these reasons section 47, Civil Procedure Code, did not apply 
and the suit lay, os 
Madhusudan Das and another v. Govinda Pria Chowdhurani (1900; 


LLLR. 27 Cal. 34; Hari Charan Dutta v. Menmohan Nandi and another, 
(1913-14) 18C.W.N., 27 3 Sandhu Taraganar and another v. Hussain Sahib 
and others, (1905) I.L.R. 28 Mad., 87; Bhagwati v, Bhanwavi Lal and 
others, (1909) I.L.R. 31 All., 823 Sadashin Bin Makadu Dhob v. Narayan 
Vithat Mawal, (1911) I.L:R, 3¢ Bom., 452; Goba Nathu Baroia v, 
Sakharam Teju Patil, (1920) 22 Bom. L.R., rr01 ; Prosunno Kumar 
‘Sanyal v. Kali Das Sanyal, (1892) I.L.R, 19 Cal., 683—referred to, 


Mi Ah Kook v. Mi Hla Mo Way «. - . 
D 

Dacrse—Zxecution oy—in two or more districts—See EXECUTION OF DECREE 
> E 


EXECUTION OF]DECREE IN TWO OR MORE DISTRICTS.—There is nothing in the 
Code of Ci¥il Procedure prohibiting the concurrent execution of a-decree in 
two or more districts. It isa metter for the discretion ofthe Court to 
direct or to refuse concurrent execution. 

Sareda Prosaud Mullick v. Lutchmeeput Sing Doogur, (187-72) Mal.A., 
Pt apueter Dutt v. Rooplall Dass, (1882) 1.L.R. 8 Cal., 689— 
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Jornt PropertY—Partition Suit—Cause of Action—Res Judicata—Civil Procedure 
Code—Section 11 and Order I], Rule 2.. 

‘A mortgaged his land toa Chetty and ultimately sold it outright to him. 
‘The Chetty sold the land to B and C, ‘uncle and nephew, who thus became 
joint owners of the land. After B’s death, bis widow and children sold their 
shares of the land, one half,to D, Subsequently A brought a suit against 
D, claiming to recover the southern portion of the land which he said was 
the portion actually sold by B’s heirs to D, and alleging «iat Band C before 
buying the land had agreed to sell it back to A at the price they paid the 
Chetty. C was joined asa defendant in this suit and confessed judgment. 

» The suit was dismissed, C did not dispute that the southern half of the land 
was the portion belonging to B, 

D next sued C for possession of the southern half of the holding. C did 
not deny that D had bought B’s half of share in the whole of the land but 
denied that it was by his consent that the southern half was indicated in the 
former suit as B’s share. The Court found that D had purchased half of the 
holding but not the whole southern half, and gave D a decree for a halfshare 
in the southern portion. 4 

D then sued ie paesiiien and possession of the whole holding and asked 
that the southern half should be allotted as his share, The District Court 
pre decree for partition and possession of the northern half of the holding. 

in appeal the Divisional Court held that the suit was barred as res judicata 
under Explanation IV to section 11 of the Civil Procedure Code. “Against 
this order D appealed. 

Held,—thatthe eo on which the Divisional Judge disallowed D’s claim 
fell under Order 11, Rule 2, Clause (3), rather than under section 11, Expla- 
nation IV ; that in his first suit D was suing for separate possession of a share 
alleged t: have already been partitioned to B, while inthe second case he 
was suing his co-sharer C for partition of the whole of the joint property ; that 
the causes of action were separate and distinct in the two suits, and that 
therefore the suit was not barred. 

Denoboundhoo Chowdhry v. Kristomonee <Dossee, (1877) 1.L.R. 2 Cal, 
152; Addun Nasir and another v. Kasulan, (1893) 1.L.R. 20 Cal., 385 
Shivram v. Narayan and others, (1881) 1.L.R. 5 Bom., 27—referred to. 
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Paxtition Suit—Cause of Action—Res Judicata—Civil Procedure Code—Section 
ut and Order II, Rule 2—See JOuNT PROPERTY o ” 


Rancocs Rewr Act, 1920—Section 10—Bonit fides—Definition of own 
oe upatiom,” 

‘Aa firm having purchased a house of which B, another firm, were tenants, 
gave them notice to pay an enhanced rent or to quit. B having refused to 
do either, A brought a suit for ejectment on the ground that the premises 
were bond fide required by them for their own occupation. They alleged 
that the upper storey was required to house their assistants and that they 
intended to use the lower storey as a godown. 

Held,—that the premises were ond fide required and that they were 
required for A’s “ own occupation” within the meaning of section to of 
the Act. 

Epsom Grand Stand Association (Limited) v. B, J. Clarke, (918-19) 35 
T.L.R., 5253 Stovin v. Farebrass, ibid, p. 659.3 Errington v. Metropolitan 
District Railway Company, (1881-82) 19 Chan. Div., 559 at p. 5713 Aricker 
¥. Van Grutten, (1896) 2 Chan,, 649—referred to. 
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ital TO SERVE—Jnjunction against third party for breach of—See 
Tonsract. % = os bs ae “ 
B 


Buppmisr Law—Divorce—Division of property—. 
‘The rules by which sayin property goes to the party who brought it to the 
marriage still applies even though the property may have been changed in 
form provided it has not been merged entirely in the jointly soared property 
and so changed its character. Change of form does not affect the rule so 
Yong as the payin 'can be identified. 
¢ husband can get only one-third of property inherited by the wife 
during coverture. 
Maung Shwe Neon v. Ma Min Dut, 8.J.L.B, 110 at 1133 waung Chit 
Kywe v. Maung Pyo, 1 U.BIR. (1892-06) 184; Ma Ba We v. Mi Sa U, 
aL.B, y. Ma Pwa, P-J., L.B., 403 ; Kin Kin Gyi 

















ung Kan Gyi, 1 U.B.R. (1902-03) Buddhist Law, Divorce, 1; Ji 
Myin v. Nga Twe, 1 U.B.R. (1904-06) Buddhist Law, Divorce, 19— 
referred to. 
Maung Siwe Tha v. Ma Waing ae ye re 
BuppuisrxLaw—Divorce—Husband previously married—Wife a spinster at 
time of marriage—Divi: of property. 


A, widower, married B, a spinster. After several years they were 
divorced by mutual consent without any fault on either side. B sued for her 
share in the payin property. 

Held,—that the relation of nissaya and nissita existed and that there was 
no justification for applying a different rule in the case of a woman who had 
not been married. re because the husband had been previously married, 
‘The rule to be applied:was the rule laid down forthe case where neither 
party had been married, before‘and B was entitled to'one-third of the payin 
property. 

fa Dwe Now v, Moung Tu, 3.J-L.B. 14; Mi Myin v. Nya Twe, (1904-06) 
2 U.B.R. Div., p.193 Ma BNyunv. Maung-Tok'Pyu, (1897-01) 2U.B.R., 
° — Div.y ps 39—relerred to, 





Ma Ngwe Hnitv. Maung PoHmu and others .. - a 
° : c 
OHARGR UNDER MINOR OFFENCE—Conviction of graver offince— 
See Code of Criminal Procedure, V of 1898, section 234. - ” 
ivi. ProcepuRE Cops, SRCTION 11—Suit based on declaratory decree—meain: 


tainability of— 

‘A declaratory dectee‘having been passed in an administration suit, a fresh 
suit was filed praying that the shares-declared bythe decree-be distributed 
under the orders of the Court. The Court held that the suit was res judicata 
By reason of the former administration suit. 
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+Held,—that as the decree in the administration suit was declaratory and 
the plaintiff had therefore no remedy by way of execution of the decree, a 
suit based on the decree was maintainable and was hot ves judicata, 

Lakhrani Kuar v. Dhanraj Singh, (1916) 14 A.L.J.R., (02 ; Atlermoney 
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. 780) ; Williams v. Jones, 13 M. & W., 628 ; Fakirapa v. Pandurangapa, 
tisea) T.L.R., 6 Bom. 7—referred to, 3 

Maung Po Thin v. Ko Tha Ye and others “ - - 60 


*C:vit Procepure Cope—Sscrion 115.—Xevisory Powers of High Court— 
Interlocutory orders. é 
‘The Court has power under section 115 of the Code of Civil Procedure to 

deal with interlocutory orders and may set aside such an order when no appeal 

lies directly from the order and sufficient grounds exist peremptorily calling 

for its interference even though the substance of the order may be one that 
could be brought up on appeal from the final decree in the suit but the. Court 
should not as a rule interfere with orders passed in the exercise of a discretion 
when there has been’some attempt to exercise that discretion judicially, and 

it should not interfere unléss irreparable damage would be caused by its 


refusal. . 

Dhapiv. Ram Pershad, (1887)1.L.R., 14 Cal.) 768—followed, 
Amjad Ali v. Ali Hussain Johar, 15 C.W.N.; 3535 Chandi Ray v. Kripat 
Ray, 15C,W.N., 682 ; Motilal Kashibhai v. Nana, (1894) 1.L.R. 18 Bom., 
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“CRIMINAL PROCEDURE Cope, V OF 1898—Section 234—Afplication of—Charge 
under minor offence—Conviction of graver offence. 

The application of section 234, Criminal Procedure Code, is not limited to 
cases in which an accused is charged with several offences of the same kind 
against the same person ; the section applies where the complainants are 
different persons. 

A person cannot be convicted of a more serious offence than that with which 
heis charged. . * 

& —_ Chattradhari Mian v. King-Emperor, 19 C.W.N., 557 3 Musat Singh v. 
Emperor, (1914) 41 LLL.R., Cal. 66; Crown v. Chit Te, 1.L.B.R., 287 5 King- 
Emperor, Po Vin snd Tha Maung, 3 L.B-R., p. 232—followed. 

yga Po Kyin v. King-Emperor ss z ns ae 


Criminal Procepurg Copg—SEcrion 537.—Sce Simultaneous Trials oo 73 


“ConTRacT—Agreement to serve—Injunetion against third party for breach ofp—, 
The Burma Oil Company engaged A to serve them for'a period of three 
years, The agreement also contained a provision that A should not serve any 
other firm but should return to America on the expiry of his agreement. 
Before the expiry of the three years A tendered his resignation’ which. the 
Company refused to . Adid not rejoin their employ and was believed 
to be in America. The lo-Burma Oil Fields, Limited, took A into their 
service in spite of the protests of the Burma Oil Company. The Latter 
= Company then filed inéer alia an application for an interim injunction to 
restrain A’from continuing to work for the Indo-Burma Oil Fields, Limited, 
and to restrain the latter from employing him. An interim injunction was 
granted, and against that order the Burma Oil Fields, Limited, 
appealed, 














INDEX, 


Held,—that the agreement made by A not to serve any other firm applied 
during the term of service agreed tipon and that section 27 of the Indian Con- 
tract Act did not apply to it. 

Held,—also that an injunction could be granted against the Indo-Burma Oil 
Fields, Limited, because they were knowingly and for their own ends pro- 
caring A to commit an actionable wrong. “The appeal was accordingly dis. 
missed, 

Whitwood Chemical Company v. Hardman, (1891) 2 Ch. 416 ; Lumley v. 

Wogner, 91 R.R., 1933 Lumley v. Gye, 2E. &B., 216 ; Allen v. Flood, (1898) 

A.C., 13 Quinn v. Leathem, (1901) A.C., 495 ; South Wales Miners Federa- 

tion ve Glamorgan Coal Company, (1905) A.C., 239 ; National Phonograph 

Co. v. Edison Bell Phonograph Co. (1908) 1 Ch., 335 3 Blake v. Lanyon, 101 
Eng, Rep., 521—t¢ferred to. 

The Indo-Burma Oil Fields, Ltd, ¥. The Burma Oil Company, Lid. o 

CULPABLE HOMICIDE NOT AMOUNTING TO MURDER—Sce Indian Penal Code, 


Section 304 ” - - - oo on 
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DECLARATORY Dacren—Suit based on—Ses Civil Procedure Code—Section 11, 
DIvisIon OF PROPERTY—Divorce—See Buddhist Law ., a KG. 
DIVISION OF PROPERTY—Divorce~-Husband previously married—Wife a spinster 

‘at time of marriage—Sce Buddhist Law . Hi a 
Drivorce—Division of property—See Buddhist Lew oo oo 
Divorce—Husband previously married—Wife a spinster at time of marriags— 

Division of property —See Buddbist Law - ate 





, F 
FAUSE CHARGE OF OFFENCR—Appropriate section—See Indian Penal Code, 
Sections 182 and 211 - - - - 
H 
HUSBAND PREVIOUSLY MARRIED—Divoree—Wife a spinster at time of marriage — 
Division of property—See Buddhist Law ~ ‘ te 
I . 
ILLEGALITY NOT CURABLE UNDER SECTION 537, CRIMINAL PROCRDURE Copp— 
See Simultaneous Trials... a5 . « o 


InvIAN INcoME-TAx Act, 1918—Section 9 (2)—Definition of * owner.” 
The Burma Railways Company, in appealing against their Income-tax 
assessment, claimed that under section 9 (2) (i) of the Indian Income-tax 
Act, 1918, the annual value of theit jises should be deducted from their 
ts before assessment. ‘The Chief Revenue-authority referred the follow- 
ing two questions for decision :— 
(1) Are the Burma Railways owners of the: railway system and all its 
premises for the purposes of section 9 (2) (i) of the Income-tax Act ? 
(2) Are the Burma Railways owners of the railway system and all its 
premises in virtue of pelea perinee. with the Secretary of State for India ? 
- Held,—Per Robinson, C./., and Maung Kin, /.—As the expressions 
“owner” ‘ Ownership” an fo own” have not been defined inthe Act it 
was apparently not the intention of the Legislature to give then narrow and 
technical meaning of the full ultimate and legal owner or ownership, Where 
buildings must be used to enable profits to be made or increased an allow- 











ance fo- them is just and reasonable and the justness of the claim to such an . 


allowance of annual value does not depend on absolute ownership and such 
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a.claim willbe equally just where it arises out of a lesser degree of owner- 
ship. . Haying regard to the object and intention of the Legislature the 
Burma Railways are owners of the railway system and its premises for the 
purposes of the section. 

Held:—per curiam—The Burma Railways are the agents, not the part- 
ners of the Secretary of State. 

Per Heald, 7.—The income under assessment is that of. the Burma 
Railways Company as managing agents of the Burma Railways undertaking 
and not that of the undertaking itself. The Secretary of State is owner of the 
undertaking and. all its. premises and the position of the Company as 
‘managing agents cannot make them owners of the premises so as to “entitle 
them. to the deduction claimed when only their own income as managing 

agents and not that of the undertaking as a whole is being assessed. 

Gilbertson v. Fergusson, (1880-81) L.Re 7 Q.B.D., 562 at page 572:— 
referred to, 

The Burma Railways Company v. The Secretary of State for India. 

INDIAN PENAL CoDE, SECTIONS 182 AND 211—False charge of offence— 
Appropriate section. 

‘Where there have been Court proceedings in consequence of a report to 
the police, section 211 is the appropriate section to apply, and is so in any 
event where the case is a serious one ;- but. this does not necessarily make 
& prosecution under section 182 illegal. 

‘Queen-Empress v, Raghu Tiwari, (1893) 1.L.R. 15 All., 3363 Emperor 
vy. Hardwar Pal, (1912) 1.L.R. 34 All., 522 at 5263 Emperor v, Sarada 
Prasad Chatterjee, (1905) 1.L.R. 32 Cal., 180 at 185 3 Giridhari Naik v. 
Empress, (1900-01) § C,W.N., 727 3: Emperor v. Apaya Tutoba Munde, 15 
Bom. L.R., 574; Mi Ngwe v. Afi Chit, (1910-13) 1 U.B.R., 1343 (1872) 
7 M.H.C, App. 5—referred to. 

Ma Saw Yinv. King Emperor. . ro es 

INDIAN PENAL CODE, SECTION 304—Culpable homicide not amounting to murder, 

A, who professed by tattooing to render persons immune from the effect 
of snake bite, caused a poisonous snake to bite B whom he had tattooed and 
B died, A was convicted under section 304, Indian Penal Code. 

Hild,—that the burden of proving thathe was’ justified in believing and 
did believe that hg could give immunity lay on A, and that as he failed to 
discharge the roids, he was rightly convicted under section 304, Indian 
Penal Code. 

‘The Queen v. Poonai Fattemak, 12 Sutherland’s Weekly Reporter, Crimi- 
nal, Page 7-3 Bengal Law Reports (A.C.), 25 ; The Enipress v. Gonesh 
Dooley, (1880) 1.L.R. § Cal., 3515 Queen-Empress v. Nga Po Kyin, 
U.B.R., (1897-01), Volume I, page 298 at p. 307; Nga Po Kyaw and others 
v. King- Emperor, U.B.R., (1902-03) Volume I, Penal Code 1; Queen- 
Empress ve Jomaludin, Bom. Unreported Cases, (1892), 603 ; Pita Bewa v. 
Emperor, 1.L.R. 39 Cal., 855 ; Emperor v. Ramava Channappa, 17 Bom, 
Law Reporter, 217 ; Queen-Empress v. Kangla, (1898) All., W. Notes, 163 
‘and Shwe Kin v, King-Emperor, 8 L.B.R., 166—referred to. 

Nga Ba Tu v, King-Emperor if of a - 


INJUNCSION AGAINST. THIRD PARTY FOR BREACH OF—Agrecment to serve—See 












Contract . °4 . a 
INTERLOCUTORY ORDERS—Kevisory powers of High Court—Sce Civil Procedure 
Code, Section 115 . . o o os 
°o 
Ownzr—Definition of—See Indian Income-tax Act, 1918——Section 9 (2) a, 
On 2 
ReEvisory POWERS OF HiaH Court—Znterlocutory Orders—See Civil Procedure 
Code, Seetion 115 . - : BS 


RIGHT OF PROPERTY ON RECAPTURE—Trained Elephant—See Wild animals .. 


PAGE: 


33) 


43; 


56 
26 


65 


“33. 


65. 
7 


INDEX. v 
s PAGE 


StmULTANEOus TRIALS—/Megality not curable under section 537, Criminal 
Procedure Code. 

A Sessions Judge, sitting with Assessors, tried two separate cases simul- 
taneously. The two sets of accused were placed in the dock together. 
Each witness was examined first in the one case and then in the other, each 
set of accused standing up in turn when the evidence against them was being 
given. This resulted in several of the depositions being identical or almost 
identical in their phraseology and form. 

Held,—that the two cases were not tried separately bat were contrary 
to law tried together in what amounted to simultaneous trials, and that this 
was an illegality which could not be cured under section 537, Criminal 
Procedure Code. 

Hossein Buksh v. The Empress, (1881) 1.L.R, 6 Cal., 96; Queen v. Shaik 
Baz, 8 Weekly Reporter, Crim., 47 ; Queen. Eanpress ¥. Chandra Bhuiya, 
(1893) I.L.R. 20 Cal., 537 ; Sahudev Ahir v. Emperor, (1903) 8 C.W.N., 
3443 Ala Dya v. King- Emperor, (1906) 41 P.R, Crim. Case No. 5; Subrah- 
manya Iyer v. King- Emperor, (1902) 1.L.R. 25 Mad., 61—referred to, 


H. M. Eusoof and one v. King-Emperor nf « 8 
w 
Wire ASPINSTER AT TIME OF MARRIAGE—Divorce—Husband previously married 
—Ditision of property—See Buddbist Law a a 1 S2 
Win animals Pyemcd Elephant—Right of 


on recapture, 
‘Where an elephant which had been trained was lost in the jungle for a year 
but on recaptare was found to be tame and could be put to work almost at 


once, 
Held,—that the elephant was not a wild animal and that the original 
owner had not lost his property in the animal. 
oiahder Mohanta v. Balaram Gagot,(1908) LLR. 35 Cal.» p. 418, 
lowed, 
Maung Yaung Shwe v. Maung Sin ss a . om 
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A 


Avoprion—Affect of entering the priesthood on status of kittima adopted son— 
See Buppuist Law - ”- oy a 
Appgat TO Privy Counct.—Extension of time sor the deposit of security—See 
Civit. Procepure Copx, ORDER XLV, Rowx 7 = a 
ApegaL 10 Privy Councit—Valuation for purposes of appeal—See Civit 
Procepure Cope, SecTion 110 ty me ae ee 
ATTESTATION OF DOCUMENT—Morigige deed—Effect of inoperative mortgage 
deed—Promise to pay—Personal obligation—See TRANSFER OF PROPERTY 
ACT, SECTION 59 is ‘ A oa 
AUCTION PURCHASER—Riehts of—as azainst prior purchaser from mortgagor— 
‘Sale in execution of —See MORTGAGE DECREE... ih 


= Bp 
Brnamt TRransactions—BSurden of Bia 
A transferred his land to his son B in order that the latter might appear 
to be a man of p: and so get the post of headman. Thereafter B mort- 
gaged the land and then retransferred it to A, who Sarieg that the mortgagee 
might proceed against the land, executed a registered deed of sale in favour of 
another son C, The land remained in the possession of A till his death 
when C seized the property, A’s other heirs brought a suit for the adminis. 
tration of the estate, contending that the sale was a deami transaction. 
Held,—that the question involved was as to the party on whom lay the 
onus of proving that the sale was a mere colourable transaction ; that the 
plaintifis having proved that the sale to C was made to defeat any claim 
which the mortgagee might bring, it was for C to prove the payment of 
consideration, and that ashe had failed to do so, the original Court was right 
in holding that the transaction was a benami one and in granting an 
administration decree. 
Maung Po Zu and one», Maung Po Kaw and 16 others 


BrNAMt TRANSACTIoNs—Sce also FRAUDULENT TRANSFERS . 
Breacu—C.i.f. Cont-ost—Meastre of damages—See SALz OF GOODS oe 


BRRACH OF PROMISE—Marriage—Appeals in suits regarding—See BURMESE 

Buppuist Law bis oe fe é é 

BoupDHIst Law—Adoption—Effect of entering the priesthood on status of 
hittima adopted son, 

‘When a distima adopted son enters the priesthood he completely severs 
all ties that existed before and on re-entering civil life he does not sps0 facto 
resume his position as adopted son. It is possible that evidence and circum. 
stances may show that he has resumed his position as a Aiffima adopted 
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son—in other words uhtt he bas been re-adopted, but a lesser degree of proof 
would probably be necessary than in the case of the original adoption. 

Shwe Ton ve Tun Lin, 9 LsB.Re, 220; Ma Save Nyrer ve Ma Thein Vir, 
1 L.B.R,, 198—referred to. 

Ma Wynn Sein v, Maung Chan Mya and one - Pe 


BURDEN OF PROOP—Ser BENAMI TRANSACTIONS - . 
Burmese Bupviise Law—dAlarriage—Breach of promise—Appeals in suits 


‘Suits for compensation for breach of promise of marriage between Burmese 
Buddhists are suits involving questions regarding marriage, and appeals in 
such suits lie under section 30 of the Lower Burma Courts Act. 

Maung Hmaing v. Ma Pwa Me, (1872-92) S.J.L+Bs, pe $33; Kan Ganng 
v. Mi Hla Chok, (1907-09) 2 U.B.R, Contract, p. 5; Afanng Nyein, v. Ma 
Myin, (1918) 3 U.B.R., p. 75; Maung Myat Tha v. Ma Thon (1892-96) 2 

WB.R., p. 2603; Mohori Bibi v. Dharmodas Ghosh, (t903) 1.L.R. 30 Cal., 
539; Maung Thein v. Ma Thet Hnin, 8 L.B.R. 347 ; Maung Po Thaw v. 
Maung Tha Hi (1918) 3 U.B.R., 106; Tun Ayin, a minor v. Ma Mai 
Tin, 10 L.B.R. to. 

Maung Gale vy. Ma Hla Yin 5 # ae ‘3 


BurMa Excisk Act, 1917—Sections 12 (c) and 30 (d)— Yeast balls, 

Yeast balls are not excisable articles, but as they are materials for the 
manufacture of an excisable article, the possession of them is prohibited by 
section 12 (c) and made punishable under section 30 (d) of the Act. 

Queen-Empress ve Nga Lu Gale, S.J.L.B., 571.—overruled, 

Nan'Ma Mya v. King-Emperor + « - 25 


BurMA Exctst Act, 1917—SECTIONS 30 (4), 37 AND 44—Vessession of am excisable 
article of a quantity within that “alowed by law. 

Under the Burma Excise Act, 1917, possession of an excisable article of a 
quantity which does not exceed that allowed by law may be an offence and in 
certain. circumstances a man may be bound to account for such mere 
possession and.if be cannot will be guilty ofan offence under section 37. 

Queen-Empress v. Tun E, 1 U.B. 

Nga Han Kyi v. King-Emperor 2 - 

Borma Laws Act, 1898—Stutus of Kalais for the purposes of—Criteria 
determining status of new castes or sects evolved from “Fintuion,, ae 

The ‘combined operation of migration, inter-marriage with people of 
another race and religion, and new occupations, may produce from the descen- 
Gants of Hindus a community, with its peculiar and usages, which is 
outside Hinduism in the proper meaning of the word. The Kalais form such 
a community and are not Hindus within the meaning of section 13 of the 
‘Burma Laws Act. u at y 

: Abraham y, Abraham, 9 Moore, 1.A,, 1955 Bhagwan Koer vy. Bose, 
40 L.A,, 249 ; Mudhusawomi Muddaliar v.’ Masilamant, (4910) 1. 
Mad., 342; Abdurahhim Haji Ismail Mithu v. Halimabai 43 

red to. 
































Ma Yait____—y,_ Maung Chit Maung 
Maung Chit Mating ‘Ma Vait oo - 
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Orviz, Procenure Cope, ORDER XLV, RULE 7—Afpeal 40 Privy Council~ 
‘axtension 0) fia jor the dapat of security 
licant who asks 


re an extension of time for furnishing security and 
Sepenig scm Bound fo stow that he has exercised due diligence in 
to obtain the necessary money. 







mney. 

Barjore and Bhawani Pershad v. Bhagana, (1884) 1LLsR. 
Rungasay v. Mahalakshmamma, (1891) I.L.R., 14 Mad,, 
Salihon, (1910) Vol. 45, Punjab Record, page 138 Roy 
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Chowdhury v. Rai Prasanna Kumal Banerjee Bahadur, 11 C,W.N., 1104— 


to 
Ponnammal v, The Bank of Rangoon and one. ae <a 
Orvi. Procrnure Cope, sEcTION 110—Appeal fo Privy Council—Valuation 


for purposes of sepa. 

in the Court of first instance the plaintiffs obtained a decree for less than 
Rs, 10,000 for the tert complained of, v/s. the erection ‘of a bund and the 
alleged consequent inundation of their paddy-fields. On this decree 
was set aside and the plaintiffs were thus forced to acquiesce for the future in 
the alleged damage to their fields which were worth more than Rs. hag "iret 

Held,—on application being made for permission to appeal to His Majesty 
in Council, that the subject-matter of the suit in the Court of first instance 
exceeded Rs, 10,000 and the decree or final order involved indirectly a 
question respecting property worth over that sum ; and that therefore a 
certificate should be granted. 

John Seek DeSitva v. John Joseph DeSilva, (1904) 6 Bom, L.Re, 403 + 
cme: thaunath Gir v. Bikari Lal, (1919) 4 Patna Law Journal, 415— 
ref to, 

Andrew Macfarlane v. Francois Leclatre, 15 English P.C., 462; 
Lala Bhugwat Sahay v. Rai Pashupati Nath Bose, 10 C.W.N., 564; Biray 
Mohini Dasi v. Chintamoni Dasi; Sri Kishan Lal v, Kashmiro, ‘agus 
LL.R. 35 All., 4453 A. 1, Subramania Aiyar v, Selcammall, (1916) 1.L.R. 
39 Mad,, 843—followed. 

Maung Bya and tv. Maung Kyi Nyo and 4 others .. = " 
COMPENSATION IN CRIMINAL CASES—Award of compensation by Magistrates in 
4 case triable by Court of Sessions—Criminal Procedure Code, 1898, section 250. 

‘Where a ease ordinarily triableby a Court of Session is tried by a Magistrate 
empowered under section 30 of the Criminal Procedure Code, the magistrate 
is not competent to award compensation. The special provisions of section 30 

which enable a Magistrate to try offences only triable by a Court of Session 

“*as.a Magistrate” do not make such oftences “ triable by a Magistrate" for 

the purposes of section 250, Criminal Procedure Code. att 

ge v. Quadu, (1902) Punjab Record, Vol, XXXVII, p. 74 (Criminal) — 
lowed. 

Ma E Dok v. Maung Po Thaw and 2 others. os ” 
ContRact, C.1.¥.—Breach—Measure of Damages—See SAtB oF GOO! os 
OximinaL Pxocepuan Cope, 1898, section 250—Areard of compensat ion iy 

Magistrates in a case triatle by Court of Session—See COMYENSATION 1N 
CRIMINAL CASES oe ee ae oa ea 


D 


DAMAGES—AMeasure of—c.if. Coniract—Breach—see Sax or Goovs oy 
Daw OF SALe—Whem mot valid—Specific performance—Suit for—See SALw 


E 


EXCISADLB ARTICLE OF A QUANTITY WITHIN THAT ALLOWBD BY LAW— 
Possession of—See BURMA Excise ACT, 1917—SECTIONS 30(@), 37 AND 44 


F 
FRAUDULENT Transrens—Possession of subject of fraud—When a person may 


Bisoun frend, 
Ain order to defraud his creditors, effected a denami transfer of of 
his property to his minor son B, Several years later a. suit was fled on 
behalf of B for a declaration that the partition was valid, for possession and 
for mesne profits. The suit was On appeal it was argued, firstly, 
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thatit was not open to A to plead in defence his own fraud, and secondly, 
that the minor's suit was not tainted as he was no party to the fraud and was 
ignorant of it. 

Held,—firstly, that where the contesting parties have loth been parties to 
the fraud, the Court will not assist either to obtain possession from the other 5 
and that therefore although while a plaintiff cannot be allowed to plead his 
fraud in order to obtain possession of the subject ofthe fraud from adefendant, 
a defendant who isin possession can be allowed to plead the true natureof the 
transaction, and secondly, that while a minor may not be answerable for the 
fraud of his guardian, he cannot take advantage of it. 

Tee appeal was accordingly dismissed. 

. Krishna, (1894) 1.L.R. 18 Bom., 372 ;-Mandaya v. Ma E and 
Bur. L.T. 166; Petherpermal Chelty v, Muniandi Servai, (1908) 
5 Cale, $513 Preo Nath Ker v. Kaci Mahomed Shazid, 8 C.W.Ne, 
620} Sidtingappav. Hirasa, (1907) 1.L.R. 31 Bom., 405; Maniram ¥. 
Ganesh, ison 4 Ind. Cas. 233; Girdharlal y. Yashodabai, (1914) TLL.R. 
38 Bom,, 10 ; Eugene Pogose ¥. The Delhi and London Banking Co., Lld.y 
(1884) ILL.R. 10 Cal., 95% ;—referred to. 
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Mase Tin v. Ma Mai Myint + a . 

I 
Inp1An Penal Cope, Secrion 5 aa on the Acad—intention—See MUR- 
DER +. - on + ” 


INTENTION—Blows on the deh idboh Penal Code, "section \300-—See MURDER 


K 


KALAls—Siatus of—for the purposes of—Criteria for deter mining status of new 

castes or sect evolved from Hinduism-—See BORMA Laws ACT, 1898. 

Kirra aDopran sox — Efe of entering the priesthood om status fAdaption 
See Buppmist Law is - 
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‘BOAL PRACTITIONERS ACT, 1879--SECTION 14—/urisdiction to enguire into 
misconduct. 

Any Court in which a pleader practises is competent to enquire into a 
charge of misconduct if the charge is brought in that Court. Section 14 of 
the Legal Practitioners Act does not limit the consideration of the charge to 
the Court in which the iisconduct is alleged to have been committed. 

Radha Churn Chuckerbutty, 10 C.W.N., 1050--dissented from ; Jn the 
matter of the Petition of Ganga Dyal and others, (1882) 1.L.R. 4 All. 375 
—referred to ; Jn the matter of Babu Het Ram, (1901) Punjab Law Reporter 
Vol. 2, p. 715—followed. 

In the matier of Maung Tun dung Gyaw a " a 

LIABILITY OF ONE PARTNER FOR ANOTHER’s BORROWINGS, WHEN THE 
PARTNERSHIP IS NOT A TRADING ONE—Suit on @ pro-note—See PARTNER- 





SHIP res + = . 
M 

MARRIAGE—Breach of Semin Appeals in suits regarding—See BURMRSE 

Buppuist Law . . oe 





.Mortcace Decrer—sale in execution 
against prior purchaser from mortgagor. 

‘A obtained a simple mortgage on a piece of land which the mortgagor, B, 
subsequently sold to Cand D. Later A brought a suit on his mortgage 
against B alone, and when the land was sold in execution of the decree, A 
-bonght it. When A sought to obtain possession he was resisted by C and D 
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and he then brought a suit for possession by ejectment and for a declaration 
that the sale toC and D was inoperative as against him, The District 
Judge held that A was entitled to possession provided that C and D's sight 
of redemption was preserved. ‘The Divisional Judge on appeal reversed thi 
lecision 

Held,—on appeal to the Chief Court, that the possession and rights of C 
and Das perchasers were not affected by the decree in A’s mortgage suit. 
The mortgage being a simple one, the right of possession remained with B 
and he transferred it to C and D, whose purchase was however subject to the 
mortgage. Abad no right to possession under the mortgage and When he 
brought the property to sale he purchased what rights B had and no more. 
These rights did not include the right of possession. _A’s proper remedy was 
a suit to enforce his mortgage against C and D. The appeal was accord- 
ingly dismisesd. 

‘San Bwin vy. 4. NR. Nagamutu, 8 L.BLR., 266 ; Mulla Vettil Seethi 
vs Korambath Parnthooli Ackuthan Nair, 21 Mad. Law Journal, 213 ; 
Balti Singh v. Vindeswari Tewari, 35 Ind. Cases, 532—followed. 

Chattur Dhari Chowdhury v. Gaya Prosad Singh, 23 1nd, Cases, 791— 
referred to, 

S. P.S. Chetty firm ve Maung Pyan Gyi and 4 others er 

MORTGAGE DERD—AMestation of document—Liffect of inoperative mortgage deed— 
Promise to pay—Lersonal obligation—Sée TRANSFER O¥ PROPERTY ACT, 
SECTION 59s uy “ * o 

Munner—Blows on the head—intention—Indian Venal Code, section 300. 

A killed B by striking him one blow on the head with a long and heavy 
bamboo. The nature of the injury indicted that very great force was used. 

Held,—that although the weapon used was not one that would of neces- 
sity cause fatal injury, the force used was So great as to show that the 
appellant intended to cause injury swlhcient in the ordinary course of nature 
to cause death, and that he was therefore rightly convicted of murder It 
cannot Le laid down, as a principle, that, in all cases in which a man_strikes 
another over the head with a stick, and thereby causes death, the offence is 
one falling under section 304, Part 1, Indian Penal Code. 

Shwe Li Ov. King Emperor, 2L.B.R., 1253 Shwe Hin v. King- 
Emperor, 3 L.BR., 122; Nga Na Ban v, King-Emperor, (1904-06) 
U.BR., Vol. I, Penal Code, page 33—referred to, 

Nea Khan v.’ King Emperor ve ws vs oe 
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PARTNERSHII—Liability of ome partner foranother’s borrowings, when the partners 
ship is not a trading one—Suit on a pro note, 

A, the indorsee of some promissory notes executed by B, deceased, brought 
a suit for the recovery of the amount due against C and D, B's partners ina 
rice will. The partnership was admitted and it was not denied that the 
money was lent for the purposes of the partnership. The defence was that 
B had no authority to execute negotiableinstraments on bebalf of the partner- 
ship and that the pro-notes were executed in her personal capacity. 

Held,—tbat as the partnership was not a trading partne: there was no 
implied authority of one partner to bind the others by negotiable instruments, 

feld,—further, that there is a distinction between suits based on a pro- 
note and those on the original consideration. An indorsee can claim only on 
the notes. 

Maung Po Sin vy. V.E, S. V. Vellayappa Chetty, 10 L.B.R., 321 ; Kar- 
mali Abdulla Allarakia v, Vora Karimji Jiwanji, (1915) 1.L.R, 39 Bom., 
261—distinguished, 

M. Re P. Re S. Shanmuganatha Chettiar v. K. Srinivasa Ayya, (1917) 
LL.R. 40 Mad., 727 ; Premabhai Hemabhai v. 7. H, Brown, 10 Bom, 
H.CR., 319; Thaith Attathil Kutti Ammuv. Purushotham Das, 9 Mad. 
L.T.R., 120—referred to, 

Mosung Po Mya and one v. A. H. Dawood & Co. oo - 
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SAL2—Specific performance—Suit tor—When deed of sale is not valid, 

A received Rs, 3,000 from B on giving the latter possession of some land, 
a house and boats, Subsequently A tendered the money with interest and 
claimed the return of the property, alleging that the transaction was a. loan, 
but B refused to return the property and brought a cross suit for specific 
performance of an agreement to sell, It was proved that the document 
executed was a deed of sale but it was improperly stamped and the des- 
cription of the immoveable property contained therein was insufficient for its 
identification. B could therefore not have proceeded under the Registration 
Act to Gal aore the validity of the document. The transaction was carried 
through in haste and B alleged that there was an agreement that A should 
later execute a proper document. A on the other hand alleged that the deed 
of sale was obtained by fraud, The Lower Court gave a decree for specific 
performance, 

Held,—that ftom the evidence it was clear that the transaction was intended 
to be a sale and not a loan ; thatsince under section 55 (1) (@) of the Transfer 
of Property Act the seller is bound to execute a proper conveyance, the suit 
for specific performance was rightly decreed ; and further, that it was open 
to B to plead as a valid defence to A’s suit for possession that he was in 
omession under a contract of sale although he had no valid registered sale 

led, 

Venkatasami v, Kristaya, (1893) 1.L.R. 16 Mad., 341—dissented from, 

Surendra Nath Nag Chowdhury v. Gopal Chunder Ghosh, 12 Cal, Law 
Jounial, 464 5 Chinnakrishna Reddi v, Dorasami Reddi, (1897) 1.L.R. 20 
Mnd., 19 ; Nallappa Reddi v. Ramatingachi Reddi, (1897) 1.L.R. 20 Mad,, 
250 ; Bssaji Adamyi v. Bhimji Purskotam, 4 Pom, High Court Report, 125 ; 
Karamath Khan v.5.P.L. Latchmi Achi, 13 Bur. L.T., 119—followed. 

Santhayi Ammaland oney. MK, Mahomed — + ie i 


Satu oF Goops—c.1.7, Contract—Breach—Measure of Damages. 

Defendants agreed to sell to plaintiffs a quantity of rice at so much per 
Colombo. The rice was to be shipped from Basscin before a 
re and payment was.to be made on delivery of the documents to 

plaintiffsat Rangoon. Defendants did not ship any rice at Bassein. 

Held,—(1) that a c.i.is contract is not a sale of documents relating to 
goods but a tale of goods to be performed by delivery of documents + 

{2) that the breach of the contract was the failure to ship the rice at 
Bassein and not the failure to deliver documents which, the principal breach 
having been committed, could never have come into existence : 

(3) that dumages must be awarded to place plaintiffs in the same position 
they would have been in had the goods bets datiyered on due date and the 
true measure of damages was the loss of the market at Colombo. Plaintiffs 
were therefore entitled to the difference between the contract rate and the 
zate at which the rice could have been sold at Colombo had it been delivered 
on due date, 

Arnhold Karberg & Co. v. Blythe, Green, Jourdsan & Co., (1916) 1 K.B., 
495 + Riddell Brothers v. &. Clemens Horst Co., (1911) 1.K.B., 2143 
Johnson v. Taylar Brothers & Co., Léd., (1920) Law Reports, A.C. 1443 
Donn v, Buchnall Brothers, (1902) 2 KsB.. 614 ; Williams Brothers v. 
Ea. T. Agius, Ltd , (1914) Law Reports, A.C., 510; Sally Wertheim ve 
Chycoutimi Pulp Co., (1911) Law Reports, A.C., 301—referred to. 

SKRSL. Chetty Firnt «. Amarchand Madhowjee & Co. 
Bucuritv—Lxtension of time for the deposit of—Appeel to Privy Council—See 

Civit Procrpure Copg, Orper XLV, RvuLE 7 a. 


Spuciric PERFORMANCE—Suit for— When deed of sale is not valid—See SALE .. 


STATUS OF NRW CASTES OR SECTs RBVOLVED FROM HinDUIsM—Ciiteria for 
ditermining—Status of Kalais for the purposes of~see BURMA LaWs ACT, 




















1898 . o “ Py Gi ee 
Suir on a PRo-NoTR—Liability of one partner for another's borrowings, when the 
tarinarship is not a trading one—See PARTNERSHIP oe 
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TRANSFER OF PROPERTY ACT, SECTION 59—A/testation of decument.—Afe 


deed—Effect of inoperative morlgage deed—Promise to pay—Personal 
sbligation. 

To satisfy the requirements of section 59 of the Transfer of Property Act 
the witnesses who attest a signature on a mortage deed must sign their names 
after seeing the actual execution of the deed. 

A mortgage deed, which is inoperative as such, because not duly attested, 
is admissible in evidence to prove a personal covenant to pay ; and where 
consideration is proved and the jent tO repay is not qualified in its 
terms, the lender is entitled to a decree for the amount of the loan with the 
interest due. 

Shamu Patter ve Abdul Kedir Ravuthan, (1912) LR. 35 Mad., 607 ; 
Bihel Cd eg Kerry. Clara B, Ruxton, (1906) 4Cal. L.J., 510—followed. 

Bunseedhur ¥. Swaat Ali and another, (1889) 1. LR 16 Cal., 540; 
Narotan Dass v. Sheopargash Singh, (1884) 1.L.R. 

‘Singh v. Paras Ram, (1895) I.L.R. 22. Cal., 434—di 


10 Cal., 740; Kala 
inguished, 








Quah Cheng Gwan y. Maung Po Myt and others vi 

v 
‘VALUATION FOR PURPOSES OF APYRAL—Afpea! fo cid Counctl—See Crvir 
PROCEDURE OODE, SECTION 110 o . o es 

= 


Yaast Batis—See BuRMA Excise ACT, 1917—~sections 12 (c) and 30 (d) res 
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ApministRation Suit—/Jurisdiction—Power of Court to pass orders relating to 
proverty situated out of its jurisdiction. 

The appellant was one of the defendants in an administration suit the 
subject matter of which was mainly in Rangoon, The deceased however 
left certain immoveable property in a Native State and this was found to be 

n the possession of appellant who was ordered to account for it before she 
couldelaim a share in the properties of the deceased in the hands of the 
Administrator. Against this order she appealed. 

Held,—per Maung Kin, J.—that the order of the Court of first instance 
‘was merely to the effect that unless the appellant allowed the value of the 
estates in the Native State to be taken into account, her share of the pro- 
perties situated within the Court’s jurisdiction should be withheld ; and that 
this order was right and proper. i 

Per Higinbotham, ],—that an inistration suit is not a suit for land : 
that the Court can ‘assume isdiction in regard to immoveable property 
outside its jurisdiction when it can act i personam, and the Court in this 
case had jurisdiction to pass the order appealed against. 

Penn v. Lord Baltimore, (1751) t Yes. Sen., 444; Momicn Bee Bee vs 
Arif Ebrahim Malim, 5 Bur. L,T., 5—referred to. 

listarini Dassi v, Nundo Lall Bose, (1899) 1.L.R. 26 Cal., 891 ; Benode 
Behari Bose v. Nistarini Dassi, (1906) 1,L.R. 33 Cal. 190 :Inre.dherman, 
(1891) L.R. 3 Ch., 212 at p. 219—followed. , 
Ayesha Bee alias Hansa Bibi v. Gulam Husein Suleman Abo and others .. 188 
" APPEALS TO THE Privy CouNcIL—Security other than cash or Government 
securities. —C1VIL PROCEDURE Conz—OrbkR XLV, RULE 7. 

While an applicant for leave to appeal to the Privy Council may move 
the Court to pemnit security to be farnished in some other form than cash or 
Government securities, the Court must be so_ moved before or at the time of 
hearing the application for leave to appeal. If no such order is obtained at 
‘the time of the grant of the certificate, security must be furnished in cash 
or Government securities within the period allowed by Rule 7 of Order XLV. 

Mrs. Kirkwood alias Ma Thein v. Maung Sin .. tee - 213 

APPELLATE Court's JUDGMENT AND DECREE—orm of—Circumstances under 
which original decree may be executed, 

‘The Appellate Court’s judgment should state whether the original decree is 
confirmed, varied or reversed ; and if it is reversed or varied, the relief to 
which the appellant is entitled. The Appellate Court’s decree should 
contain a clear specification of the relief granted or other adjudication 
made, and orders regarding costs both in the original suit and in the appeal. 

In general the Appellate Court’sdecree, if properly drawn, is the sole 
decree to. be executed in the case, but in certain circumstances it may be 
eo on the Courts to permit execution of the decree ofthe Original 

rt. : 
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Balkishen Das v. Bedmati Keer, (1893) 1.L.R. 20 Cal., 388 ; Kistokinker 
Ghose Roy v. Burrodacaunt Singh Roy, 10 Ben. L. Chowdhry 
Wakid AB v, Mullick Inayet Ali, 6 Ben. L.R. 
v. Kont Meah, (1886) 1.L.R., 13 Cal, 1 
v, Mukammad Yar Khan, 1889} 1.U.R. it Al 
Bose v. Girija Sundari Debi, (1912) 1.L.R. 39 Cal., 925 3 Satwajt Balajirav 
Deshanuth v. Sadharlal Atmaronshet, x6 Bom. L-R., 778—followed. 

S.C, Das Gupta v. The Burma Raikways Co, Ltd. = | 1G 


AURatHa Son— Rights of—Inheritance—Partition— See Bupomisr Law. 199 











B 


BREACH oF ContRACT—Sale of good:—Tender of goods in accordance with 
contract—See CONTRACT er 1 82 
Buppwist Law—Inheritance—Partition—Rights of Auratha son. 
While an auratha son cannot claim a one-fourth share of the property 
jointly acquired by his parents merely by reason of his mother’s death, the re- 
marriage of his father gives him a right to claim the one-fourth share which 
he would not have if his father did not re-marry. 
Ma On v. Shwe 0, SJ.L.B., 378; Maung Hlaing v, Tha Ka Do, 
PTLD. 65, Seit Kang v. Po “Wyein, | L.UR., 23 ; Ma Thin v, Ma 
Wa Yon, 2 L.B.R., 255 ; Ali Hlaing v. Ai Thi, (1914-17) 2 U.B.R.y 40 5 
Mi The Ov. Mi Shwe Mi, (1914-17) 2U.B.R., 46 ; Shwe Po v. Maung 
Bin, 8 L.R.R., 115—referred to. 
Maung Shwe Yowet and 4 others. v. Maung Tun Shein 1 199 
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-Crvu Procepure Copz—Orver XLV, RuLE 7—Securily other than cask 
» or Government securities—See APPBALS TO THE PRivY CoUNCIL 213 
CONCURRENT FINDINGS OF FACT—Second Afpeal—Matters which may be con 
sidered on—Sce Low BURMA COURTs ACT, SECTION 30 - 178 
ContRact—Breach of—Sale of goods—Tenter of goods in accordance with 
‘contract, 
By a contract defendants Lought goods froin plaintiffs, delivery to be taken 
inall October. On the 2nd of the month pl is asked defendants to 
take delivery bur the latter refused, The plaintiffs repeated their demand 
which was again refused and they then sold the goods to another firm. Later 
the plaintifis offered to deliver the goods on any date between the 15th and 
the 31st, but defendants refused to take delivery on the ground that by the 
re-sale the plaintiffs had rescinded the contract.  Plaintifts sued for damages 
assessed at the difference between the contract price and the market rate of 
the 31st. 
Held,—that the coniract gave the plaintiffs the right to deliver at any time 
during the month and that the buyers had not the option to take delivery 
whenever they liked ; that at the time of re-sale, the goods not passed to 
the buyers and that the plaintiffs therefore could not exercise the right of 
re-sale under section 107, Contract Act ; that though plaintiffs could have 
sued on the first breach of the contract, the second tender r did not prejudice 
their position ; that it was immaterial on which breach of the contract they 
sued ; and that the-damages claimed were assessed upon a Proper basis. 
Borrowman v. Free, (1 79) i RK. 4.Q.B.D , wv 500; Leigh v. Paterson, 
(1818) 8 Taunt., 540 ; Pasi; Evans, 5M, & W., 476; Boorman v. 
Nash, 9 B. & C., 1455 Hochster \. De La Your, 2¥. & By 618; Prot v. 
Koieht, (872) LR. 7 Ex., 11! ; Mansukadas v. Rangayya Chetty, 1 
N.H.C.R,, 162 ; Mackertich v. Nobo Coomar Ray, (1903) I-L.R. 30 Cal., 
brim to. 
Hunt Huat & Co. v. Sin Gee Moh & Co. . 182 
sORIMINAL PROCEDURE CoDE, SECTION 517—Pledge ea goods received ini good 
faith from the person in possession—See ORDER FOR DISPOSAL OF PROPEKTY 
‘By CRIMINAL CourT we . oa “ 2u7 
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I 
NHERITANCR—Vartition—Rights of auratha son—See Bupvuist Law 


_Jurtwiction—Power of Court to pass orders relating to property situated out of 
its jurisdiction—See ADMINISTRATION SUIT om es 


L 


Lowen BurMA Courts ACT, SECTION 30—Second Appeal—Matters which 
may be considered on—Concurrent findings of fact. 

In.an appeal under section 30, Lower Burra Courts Act, the whole case 
is reopened, but the Court will not interfere with concurrent findings on pure 
matters of fact, unless very good grounds for such interference are made out, 

C.R.M, Chetty Firm. B. MM, A, K, Muthu Mahomed & Co... 


N 


NgGoTIABLE INSTRUMENTS—Assignment of promissory nole otherwise than by 
endorsement — Right of assignee to sue. 

Before the Transfer of Property Act ‘came into force, there existed a right 
to transfer negotiable instruments as chattels by a written assignment, and in 
places to wl the relevant sections of that Act have not been extended, 
such a right still exists. Under such circumstances the written assignment is 
valid and gives the assignee a right of suit. 

Benode Kishore Goswami v. Ashutosh Mukhopadhya, 16 C.W.N., 666 ; 
K.M.U.R. Ulagappa Chetty v. Ramanathan Chetty, 321.C., 821 ; Muhammad 
Kkumarali v. Ranga Rao, (1901) 1.L.R. 24 Mad., 654; Muthar Shaid 
Maraikar v. Kadir Shaib Maraikar, (1905) 1.L.R. 28 Mad., 544 ; Sowcar 
Lodd Govinda Doss v. Lepati Muneppa Naidu, (1908) LL.R. 31 Mad., 534; 
Lodd Govinda Das v. Karnam Munusawmi Pillai, 8 1.C. aati 
TARA.RM, Chetty v. S.E, Solomon, 13 B.L.T., 37; Babu Goridut 
Boglav. Ebrahim Esoof Doopley, 14 Bur. L.R., ps 25 at pp. 29 and 30; 
Basant Singh v. The Burma Railways and another, 8 L.B.R., 288—referred 
t > 
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Palawinv.B. Kanu .. oo oo o 
o. 

Onvs oF PRoor—When there are suspicious circumstances—See Wi, 

GBNUINENESS OF— - . oo + 


Orasa SoON—See Buppuist Law o + os 
ORDER FOR DISPOSAL OF PROPERTY BY CRIMINAL CouRT—Criminal Procedure 
Code, section 517— Pledge of goods received in good Jaith from the person 
in possession. 
entrusted some jewellery to B to sell for her, but instead of selling B 
pledged itto C, B was subsequently convicted of criminal breach of trust 
with respect to the jewellery and the convicting Magestrate ordered the 
jewellery to be returned to A. C applied to have this order set aside. 
Held,—that the Magistrate’s order would have been justified only if it could 
be shown that there was bad faith on the part of C in accepting the jewellery 
in pledge; and that ashe appeared to have acted in good faith, he was 
entitled to have che jewellery returned to him, 
‘Stephen Aviet v. King-Emperor, 4 L.B.R,, 25—followed. 
Kong Lon. v. Ma Kay, 4.B.R., 13—distinguished, 
Nanalal Babu v. Maung Tun Yan, 4B.L.T., 170—dissented from,, 
RMP.A, Anamale Chetty v. Mrs, Baschalias Ma Thi. 
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PakTITION—Lights of auratha son—Inher itance—See Buppuist Law 
Promissory NOTE—Assignment of—Otherwise than by endorsement—Right o) 
assignee to sue—See NEGOTIABLE. INSTRUMENTS . as 


Ss 


SALR oF Goons—=Tander of goods in accordance with contract—Breach of ~See 
ContRer 

SECOND APPEAL—AMatlers which may 46 ‘considered on—See LOWER BURMA 
Courts ACT, SECTION 30 

SECURITY OTHER THAN CASH OR Government SECURITIRS— Civil Procedure 
Code—Order XLV, rule 7—See AVPRALS TO THE Privy Council. on 


© 
TsNDER OF GOODs—In accordance with contract —Sale of gonds—Breach of—See 
Contract PA < s * on . ws 
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WILL, GENUINENESS OF —Onus of proof when there are susipcious circumstances, 
When a will is prepared under circumstances which raise suspicion that it 

does not express the mind of the testator, the person propounding 

the will to remove such suspicion ; but the suspicion must be one inherent 

in the transaction itself and not the doubt that may arise from a conflict of 
testimony which becomes apparent on an investigation of the transaction. In 
this case there was no internal evidence in the will itself sufficient to raise any 
real doubts as to its genuineness and it was therefore for those alleging fraud 


eS it. 
rasannamays Debya ve Baikuntha Nath Chattoraj, 25 C.W.N., 779— 


followed. 
Tyrell v. Painton, (1894) LsR. P.Ds, pe 15253 Shama Churn Kundu ve 
Khettromoni Dasi, 4 CW.N, $01—referred to 
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AGREEMENT 10 sELL—Zfect of Failure to enforce rights—see TRANSFER OF 
PROPERTY ACT, S. 54 AND S. 55 - - se 

ARREARS OF REVENUE—SALE FOR—Fraxd part of purchaser—Rights of 
¢o-owners—Civil Court's jurisdiction in case of fraud—see (Lower) BURM. 
LAND anp Revenvz ACT, s. 56 a . 


B « 
Buopuist LAW :—INHERITANCE—Orasa—Position and Rights of—Définition 


of— 

On a reference of certain questions the position and rights of 
an Orasa child to a Full Bench, it was held = . * 

Per C. J, Meant Kin, J, Heald, 7, and reat th, Js Sha 

(1) in a family consisting of both sons an ters a child can acquire 
the full status of before the death of either parent we 

(2) in such a family if the eldest born child is a daughter and reaches 
an age when she is competent to take her mother’s place, no son can become 

rasa 5 

(3) in sucha family the question which child is Orasa can be decided before: 
the death of either parent ; fs 

(4) there cannot be two Orasas in a family ; 

(5) sons are not as such preferred to daughters as Orasa 5 

(6) ifthe eldest born child is a daughter and is com she is Orasa 
and as Orasa can on her mother’s death claim from her father a quarter share 
of theestate, In certain circumstances her children have a claim to pre- 
ferential treatment in the division of the estate. 

Per C. J., Maung Kin, J., and Duckworth, J.—If the Orasa is the eldest 
born son, and predeceases his parents, his children havea right to preferential 
treatment. If the eldest born scn dies before hc becomes competent to take 
his father’s place, a younger son, being fully qualified, may become Orasa, 
and ifthat son predeceases his parents, his children have a right to the same 
preferential treatment. If the eldest born child isa daughter and prede- 
ceases her parents after she becomes competent to take her mother’s place, 
her children have a right to the same preferential treatment ; but it is 
doubtful if a younger daughter who is younger than a son can ever take the 
place of the eldest born daughter who is not competent or dies before she 
becomes able to take her mother’s place. as; 

Per Heald, J.—I. a family where the eldest born child is a daughter and is 
competent, there can be no Orasa son and there can be no son whose children 
have a right to preferential treatment in the division of the parents’ estate, 

Per Pratt, J— - 

(1) Ina family consisting of sons and daughters a child can attain the 
full status of Orisa prior to the death of its parents, in so far that, ifhe or she 
predeceases his parents, his or her children may be entitled to preferential 
treatment in the division of the parents’ estate. 

(2) In auich a family where the eldest child is a daughter no son can become 
Orasa until his father dies, subject to the proviso that the eldest daughter 
attained her majority before her death: : 
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(3) The question as to which is the Orasa can be decided before the death 
of either parent so far only as the right of representation is concerned. 

(4) In such a family there cannot be two’ Orasa children in the sensé 
of children whose offspring would in the event of their parents’ death be 
entitled toclaim an equal share with their younger uncles and aunts. But 
it is conceivable that where the Orasa eldest child was a daughter and the 


eldest son attained his majority before his father’s death, he would on his - 


father’s death be entitled to rank as Orasa for the purpose of claiming one- 
fourth of the estate from his mother. 

(5) Sons are not always preferred to daughters as Orasa. 

(6) In such a family where tle eldest child is a daughter there cannot be 
‘an Orasa son, who predeceasing his parents can transmit to his children a 
right to preferential treatment in the division of the estate, assuming that 
the eldest child attained majority and did not forfeit her status as Orasa. 

(7) The eldest child, being a daughter, can transmit to her children this 
right to preferential treatment. 


Zan v. Maung yo, 7 L.B.R., 27 ; Ma Mya Thu v. Maung Po Thin,’ 


PJ-L.B., 585 ; Ma Nan Gyaw v. Maung Shwe Ket, 10 Bur. L.R., 234 5 
Maung San Daw v. Man Min Tha, Chan Toon's L.C., Vol. I, p. 207 ; 
Po Hman v. Maung Tin, 8 L.B.R., 113; Ma Saw Newe v. Ma Thein Vin, 
1 L.B.R., 198 ; and Ma Thin v. Ma Nyein £., 3 B.L.T., 6—overraled. 

Mi Min Din, Mi Hie, (1904-06) 11 U.B.R,, B.L., Inheritance, p. 
11—dissented from, é 

Tun Myaing v. Ba Tun, 2 L.B.R., 292; Mi The Ov, Mi Shwe, (1914- 
16) II U.BR., p. 46; Nga Lu Daw v. Mi Mo Yi, (1914-16) 11 U.B, 

66 at p. 72; Mi Kin Lat v. Nea Ba So, (1904-06) II U, 

ivorce, p. 3; Aa Ba Wev, Mi Sa U., 2L.B.R., 174 at p. 182; Maung 
Her, Ma dein, 9 L.BLR., 191; Ma Lay v. Tun Shwe, 10 L.B-Re, 103 
Ma Mev. Ma Myxt, P.J.L.B., 48 Maung Scik Kaung v. Maung Po Nycin, 
1L.B.R., 23; Ma Thin v. Ma Wa You, 2 L.B.R., 255 F.B., Tha Tu v. 
Maung Bya, 41.B.R., 181; Ma Ein Thuv, Maung Hla Dun, 5B.L.T., 
33; Ma Kyi Kyiv. Ma Thein, 3U.BR., p. 8; Mi Saungv. Mi Kun, 
Chan Toon’s L.C., Vol. I, 198 at p. 204, ‘fer Jardine, J.C, ; Ma Mev, Ma 
Myit, Chan Toon’s L.C., Vol. I, p. 275; Ma Mya Thu v. Maung Po Thin, 
Chan Toon’s L.C., Vol. Il, p. 61 ; Anleathan v. Mi Tha Ta U, Chan Toon’s 
L.C., Vol. II, p. 65 ; Maung Seik Kaung v. Maung Po Nyein, Chan Toon’s 
L.C., Vole I, p.-67 $ Sarkar’'s Hindu Low of Adoption, and Bdn., p. 57; Ma 
Saw Ngwe v. Ma Thein Yin, Chan Toon’s L.C., Vol. Ul, p. 2103 Confit 
of Authority, Vole 11, p. 37 3, Ma Gun Bon v. Maung Po Kywe, (1897-01) 
IL ULB.R., p. 66; Po Sein v- Po Min, 2 L.B.R., 45; Ma Suv. Ma Tin, 
6 L.B.R., 77 5 Conflict of Authority on Buddhist Law, Vol, Il, p. 51; Tha 
Dunv. Waing Gyi, Civil and Appeal No. 302 of 1909 of the J.C., U.B.’s 
Court ; Stokes, Hindu Law Books, p. 410; Mayne’s Hindu Law, p, 82 (7th 
Edn.) 3 Tagore Law Lectures, 880, p. 45, cf. Forcbhammer’s Jardine Prize 
Essay, Pe 49; Stokes’ Op. Cit., p. 498; Ma Hnin Bwin v, U Shwe Gon, 8 
L.BR.,1; Ma Thi v. Ma Nu, SJ.L.B., 70; Mi Saung v. Mi Kun, 
SJ-L.B., 115; Maung Po Lat v. Mi » S.J-1nB., 212; Ma Onv. Ko 
Shwe 0,S.J.L.B., 378; Maung Sa Sov. Mi Han, (1892-96) II U.B.R., 
p. 1713 Ma Min Thav. Ma Naw, (1892-96) It U.B.R., p. 61; Maun, 
Pan v. Ma Huyi, (1897-01) Il U.B.R.y p. 104 ; Anieathan v. Mi Tha Ta U, 
P..L.B., p. 625; Maung Hmuv. Maung Po Thin, 1 L.BR., 50; Ma 
nin Gaing v. Ma Tha Li, 4 B.L.T., 743 Mi Saw Myin v. Mi Shwe Thin, 
(1910-13) 1 U.B.R., 125; Ma Thit v. Maung Tun Tha, 8B.L.T., 138: 
Maung Ka Gu. Ma Hnin Ngwe, &BL.T., 196; Nga Ev. Ngo Aung 
Thein, (1914-76) 2 U.B.R., 373 Mi Hlaingv. Mi Thi, (19-4-16) If 
U.BR., 40; Shwe Pov. Maung Bein, 8 L.BR., 115; Kyi Hlaing v. 
Ma Ht, 8 U.B.R., 189; Ma Sein Ton v, Ma Son, 8L.B.R., 501; Chan 
Tha v. Mi Ma Pyu, 9 B.L.T., 95; and Tun Tha v. Ma Thit, 9 U.B.R,, 
56—teferred to, 

Maung Sin v. Mrs, Kirkwood slias Ma Thein = 
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Bupputst Law : INHERITANCE.—Orasa son—Right of Orasason to mesne profits 
on his shave of the estate. 

On the death of his father an oasa son becomes entitled to a definite one- 
fourth of the estate. The estate of the orasa son comes into existence at his 
father’s death and he is entitled to mesne profits on it 

Maung Pan Onv, Maung Tun Tha emiete ae oe 
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Co-owNERS—RIGHTs OF—Sale for arrears of revenue—Fraud on part of purcha- 
ser—Civil Court's yurisdiction in case of frand—See (LowgR) BURMA LAN! 
AND REVENvE ACT, s. 56 * on . os 


F 


Finn Insurance—Right to Insurance Moxey—Claim by Mortgages against 
Insurance Company. 

A mortgaged his mill to B as security for a debt and subsequently insured 
the mill with C. . The mill was destroyed by fire, and C paid the insurance 
money to A, though B had requested C to withhold payment, C also sold 
the salvage property, B then brought a suit against C, basing the claim on 
the insurance policy and on the deed of mortgage which, it was claimed, 
subs'sted as against the salvage property. 

Heid,—that a contract of insurance is a contract by the insurer to indemnify 
the insured, and there is no privity of contract between the insurer and any 
third party, and that cherefore C was not bound to indemnify B. Further, 
that the insurer was entitied to sell the salvage property after having 
indemnified A, who had no rights left as regards the property which could 
pass to B, the mortgagee. The mortgagee therefore bad. no rights against the 
insurer, 

Castallain v. Preston, (1832-83) L.R. 11, Q.B.D., 380 at p. 386—followed ; 
Rayner v. Preston, (1880-81) LR. 18 Ch. Dn,, referred to. 

P. V. Chetty Firm v. Motor Unien Insurance Company an 


FRAUD ON PART OF PURCHASBR—SALB for arrears of revenue-—Rights #f Co- 
ownar—Civil Court's ferisition incase of fraud—Ses (LOWER) BURMA 
Lanp anp Revenus Act, s. 56 « ae oe oo 





House Property, Definition 4 Interpertation of Taxing Acts—Ste INDIAN 
Income-Tax Act, 1928, s. toi we as 


1 


INDIAN IncomE-TAx ACT, 1918—Reference under section 51 (1)—Questions of 
law and questions of facts. 

The Chief Revenue—authority referred to the Chief Court the question 
whether on certain facts the Income-Tax authorities were justified in inter- 
preting the Act so that income should include the profit made on the resale 
of certain prope.ty. 

Heid,—that the reference was made solely on a question of factand that the 
Court had no jurisdiction to decide the question referred, since under section 
51 (1) of Act VII of tg18 the Court is given power to decide questions which 
have-arisen with reference to the interpretation of any of the provisions of the 
Act or of any rule thereunder, and is given no power to deal with questions 
of fact by way of appeal from the decisions of the Revenue Authorities, 

Currie v. Inland Revenue Commissioners, (1919-20) 36 T.L.R., 185; 

Cape randy Syndicate v. Inland Reveuue Commissioners, (1920-21) 37 

T.L.R., 33—referred to. 


Akions Land Co,, Ltd, x, The Secretary of State for India — 2 
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Inptan IncomE-Tax Act, 1918—Section 8—Definition of House Property. 
Interpretation of Taxing Acts. 7 
Business premises, stich as shops, offices and godowns, are not included 

in the term “house property” as used in section 8 of the Indian Income- 
Tax Act, 1918, previous to its amendment by Act XLIV of 1920. 

In interpreting a taxing Act it is not for the Court to speculate as to the 
intention of the legislature ; the terms of the Act must be construed strictly 
and the person assessed is entitled to the beneiit of any doubt there ‘may be 
as to his liability to assessment. 

Tennant v. Smith, (1892) L.R.A.C., 150; The Attorney-General v, 
Milne, (1914) L.RA.C., 765 3 Lumsden v. Commissioners of Inland 
Revenue, (1914) L4R.A.C., 877 ; Killing Valley Tea Company, Limited v. 
The Secretory of State for India, (1921) 1.L.R. 48 Cal, 161 ; Commis- 
sioners of Inland Revinue v. Gribble, (1913) 3 K.B., 212; Whiteley v, 
Burns, (1908) 1 K.B., 705 3 Partington v. The Attorney-General, LR, 
4HLL., 100; Zhe Attorney-General v. The Eurl of Selberne, (s902) 1 
K.B., 388 ; The Oriental Bank Corporation v. Henry B. Wright, (1879-80) 








5 Appeal Cases,'842 ; In Re Finance Act, (1892) and. Studdert, (1900) 2°” 


IR. 400, C.A., at p. 410, cited in Vol. 27, Halsbury’s Laws of England, 
p. 180—followed, 

a matter of A. John and Company, (1920) 1,L.R. 43 All., 139—refer- 
red to. 

Rowe & Co. v. The Secretary of State for India - 

Inpian Stamp Act, 1899—SECTION 35—Deficient duty jeviable under— 
One anna stamp to be taken into calculation, 

A bond chargeable with Rs. 2-8 stamp-duty was executed on paper 
bearing a one-anna stamp, 

Held,—that although the stamp was of the wrong kind, the document 
should not be considered to Le anstamped but merely insufficiently stamped ; 
and the one-anna stamp should be taken into account in calculating the 
deficient stamp-duty. 7 

Reference under section §0, Stamp Act, (1891) LLL.R.1§ Mad., 259; 
Reference wader section 46, Stamp Act, (1884) 1.L.R. 8 Mad., 87—dis- 
sented from. 

The Collector of Rangoon v, Abdul Rakman Sircar ss a 


INHERITANCE—Buppuist Law—Orasa—Position and Rights of—Definition 
of—See Buvouist Law: INHERITANCE ”- - on 
INHERITANCE—Orasa son—Rights of orasa som to mesme profits om his share of the 
Estate—See Buppuist Law : INHERITANCE or 


InsuRANcs Monny—Right 10 claim by mortgagee against Insurance Company 
—See Firg INSURANCE o. ory 








J 


Jorispiction—Civit, Courts—IN cask. OF FRAUD—Sake for arrears of 
revenue—Fraud on part of purchaser—Rights of co-ownsrs—Sce (LOWER) 
Burma LAND AND REVENUE ACT, s. 56 ax = 


L 


(Lower) Burwa Lanp ap Revenve Act—Section 56-—Sale for arrears 9 
revenue—Fraud on part of purchaser—Rights 2f co-owners—Civil Court's 
jurisdiction in case of fraud. 

A, who was co-owner with plaintiffs in certain undivided ancestral land, 
fraudulently caused the land to be sold for arrears of revenue and bought it 
herself in the name of her son. Plaintifis then sued for declaration of 
co-ownershipand other oe aie ae Court dismissed the suit on. the 

under section 56 (2) o! wer Burma Land and Revent 
Se civil Court lad no jurisdiction. = 
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Held,—on appeal, that where a revenue sale bas been obtained by fraud, 
a Civil Court has jurisdiction to declare that the purchaser is placed in the 
same position as a private purchaser, and that in sueh a case the co-owners . 
have not lost their rights in consequence of the sale, but that all that has 
been actually sold is the interest of the defaulting co-owner. a 

‘Deo Nandan Prashad v. Janki Singh, (1916) IL.R. 44 Cal. 5735 
Harendra Lel Roy Chowdhury v, Salimullak, (1910) 7 Ind. C., 213 
‘Sidhes Nuzur Ally Khan v. Kojak Ojoodhyaram Khan, (1866) 10 Moore’s 
L.A., 540—referred to. 

Ma av, Ma Mi - . a 





MBESNE PROFITS—Rights of Orasa som to—Om his share of the Estate—See 
Buppuist Law: INHERITANCE - .- oo tee 
MORTGAGEE—Claim by—Against Insurance money—Sés FIRB INSURANCE. 
MuxvER—Nermal sentenee—In case of— 9 A 
‘Death is the normal sentence for murder, and if the presiding’ judge does 
not pass sentence of death, he is bound to record his reasons for not doing 
So, hat is, he most find that there are really extenuating circumstances and 
not merély an absence of aggravating circumstances. 
Crown ¥. Tha Sin, (1902) 1 L.B.R., 216—followed. 


King-Empiror ¥. Shwe Hla U si ie 3 
oO 
ORAsA—Position and Rights of—Definition of—See Buvouist Law; 
INHBRITANCE se . . 
ORASA SON, RIGHTS OF—fo mesne profits om Ais share of the Estate—See 
Buppuist Law: INHRRITANCB - ” eee 5 
a. 


TAXING ACTS—INTERPRETATION OF—Definition of House Property—Sce 
Inpian IncomB-Tax Act, 1918,5, 8 .. es ne a 

‘TRANSFER OF PROPERTY ACT, Ss. 54 AND 55—Agreement to sell—Effect of 
Sarlure to enforce rights, 

A mortgaged land to a chetty as security for a loan and B executed the 
mortgage deed as surety. Subsequently B paid the chetty Rs, 3,400 in part 
payment of the debt due on the mortgage and was given possession of part 
of the land with liberty to-enjoy the rents and profits in lieu of interest on 
the Rs, 3,400. Later B paid off the balance of the debt Rs, 2,600and thereby 
acquired the rights of the chetty against A under section 140 of the Indian 
Contract Act, Thereafter B brought a suit for Rs. 2,600 against A’ and the 
suit was compromised, a decree being given for Rs, 3,000 with costs and B 
surrendering the rights he had acquired under the Contract Act. B however 
remained in possession of the land as before, and it was agreed that if A did 
not repay the Rs, 3,400, B could call on him to convey the land outright to 
him. Soon after A conveyed the land to C who also obtained possession. 
B brought s suit under section 9 of the Specific Relief Act-and obtained 
pessession, C then sued for possession which was decreed. B appealed 
against this decision. 

Aeld,—that there was no unqualified agreement to sell the land to Band 
that B had never sought to reduce into being the agreement that he should be 
entitled tu claim that the land be sold to him if A did not or could not 
repay the Rs. 3,400 ; that there was no usufructuary mortgage ; and that as 
B had taken no steps to legalise his position by registered deeds, C could 








313 


292 


294 


333 


202 


3¢9 


INDEX, 


T—cencla. 
not be deemed to have had notice of the charges onthe land, Ax .B: bad 


never taken steps to enforce his rights, he had acquized no eee tte to the. 


land, and was not entitled to retain possession as against C, 

Po Maung v, Maung Kaing, (1913) 7 L.B.R, 262, Lathond. atibieaicrys 
iman Sahadw, (1904) 1.L,R., 28 Bom., 466; Kurri Veeraredai-v. 

Kwrri Bapirsddi, (1906) 1.L.R. 29 Mad., 336; Mutha Gounden-v, Chel- 

lappa Gounden, (1910) 8 I.C., 1089 ; Bon Lon v, Po Lu, (1916) 8 L.BR., 

553—referred to. 

Maung Pe Newey. Yacook Atty es as 
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AbjvstuBNT: OF -DECREE.NOT €RRTIFIRD ;\THROUGH') ALLEGED, Faasinib 
DREORER-HOLDER—Zxecution Court mot toenguire. into uncertified 
mant—Powerto:treat, objection: asvapplication to certify—See. CIVIL RO- 
CEDURE Cope, SECTIoN47::AND)ORDER.XXI}.RULBi2 am oa 

AcENT— ight o of—to lien. or vetainer- on* monies of areipigal in his hands jor 

See CONTRACT «+ . ee 3 

Privy Councit—Paluation for purpose of “appeal Sie Civit Pi 

CEDURE CODE, SECTION 110; ORDER'XLV, RULE 3 “7 a 


‘ARMS, DeFINITION OF—Dahs—See INDIAN ARMs Act, 1878, SECTION 4 6 
B 


Buppuist LAW-—INHERITANCZ—Rights of relations of husband and wife. who 
die within a short time of ree others 

In a case in which a! nd and. wife died. within two months and fourteen 
days of each other, it was held that the intervai was not so short as to justify 
the: pplication of the. special rule that the relations of both should inherit, 

fecision. in such, @ case does, not depénd.on the question whether-there 
Lg time for-the survivor to obliterate -the joint nature of the property. 

Ma Gun Bonv.. Maung Po Kywe, (1897-1901) 2.U.B,R., Buddhist Law, 
Inheritance, p. 66 ; Miz Kaduv. Ma Yon, (1904-06) 2 U.B.R., Buddhist Law, 
Inheritance p. 7;-referred to, 

Ma Myin v. Ma Toke, to re BR.» 288—followed. 

‘Mai Fwa Ok v.,Ma Lay 3 + tee rree 

















ic ee 
CiviL PROCEDURE Cobk, SECTION 47 AND Orver: XXI,“RuLE 27 
ment of decree not certified through alleged fratid -ofe decree-i jalan 
Court not to enguire into uncertified adjustment—Power to treat’ “objection as 
application to certify. 

_ “Tt is not open to-the Court of: execution to. enquire-into the-fact:of a: pay- 
ment or. adjustment of a decree..which. has not been certified or -recordet 
as provided in clause (1) of rule 2 of Order XXI, Civil Procedure Cade, even 
when.the conduct of the decree-holder.is,.alleged to have been fraudulent, 
‘Where.an: application for execution is.opposed.on the Gone a, 
satisfactioi justment, the Goutt.soay, treat 
tion:to:certify the alleged a parse adjustment, pone the 
taken within the period of limitation allowed by.L 
date,of payment or adjustment, but 
‘be used to extend the period of limit 
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376 


seit INDEX. 
“C—contd, 


Trimbak Roinbrishia Ranade v, Hari Laman, Raniadt, (x9t0) L.R.'34 
Bom, 3753 Houta Godhaji. Marwadi v. Bhawa Jogax’ Maronds, 
Tiiae hows aj aiatnied fom eee uae 

Biroe Gorain'y. Mussit. Jaimurat Roer, i6.C.W.Nw, §23—lollowed, 


Budrudeen v. Gulam Moideen; (1913) LL.R. 36 Mad 357 3 Parma Rams ~ 


Lekna Singh; (1919) 54 P:R., 349—referred to. 
=~ PRP. L,.Chetty Firm by their agent Nackiappa Chetty ve G. Lon Pow 
‘Orv, PROCEDURE CODE, SECTION .110—ORDER XLV, RULE 3.—Agpeal to 
Privy, Couticil— Valuation for purd a 
In deciding the amount or value of the subject-matter of a suit for purpose 
of an appeal to the Privy Council, the Court bas toconsider the value at the’ 
time of the institution of the suit and the effect of the adverse decree on the 
applicant's interests. > dE 
A certificate cannot bé granted solély. on the ground that the decree or 
final order involves, directly or indirectly, some claim or question to or res 
pecting property of the amount or value of Rs, 10,000 or upwards; in order to. 
‘satisfy the conditions of section 110 it is necessary that the subject matter of 
the: sult i the Court of first instance should be of like amount or value. 
SA certi 
appeal to “His Majesty in Council can he granted only when the questions 
inyolved are not merely substantial but of great public or private importance. 
‘Moti Chand v. Ganga Prasad Singh, (1901) leLsR., 24 All, 1743 De Sila 
ve De Silva, (1904) 6 Bom: L.R. 403; Sudramania Ayyar ve Sellammal, 
(ats) E LiR., 39 Mad, $43—followed, 
faung Thwe vA, L. A, Ry Chetty Firm 7 a o 
COMMITMENT, QUASHING OF —Xevisional Power of High Court—see CRIMINAL 
PROCEDURE CODE—SECTIONS 215 AND 423 ne on o 
‘ContTRACT—Power fo mplement—Right of agent to lien or retainer on monies 
of principal in his hands for expenses. 
‘A made forward contracts to supply B with wolfram, The wolfram 
xeceived was sold through B’s London Agent C. When A failed to supply the 
fall amount C carried out the contracts by supplying wolfram received from 
‘other sources and charged B for the cost. B retaine@§the cost out of money 
fn B’s possession belonging to A, A brought a suit for this amount wit) 
interest. 5 a 
_ Aeid,—that B was a factor as well as an agent and had authority to 
‘appoint C as sub-agent ; that B and C had the right to implement the contracts ; 
‘and that B was entitled to a lien or retainex On monies of A in his (B’s) hands 
for all expenses properly incurred. . Implementing of contracts is part of the 
general la : 


Makomed-Nassoruddin v-S. Oppenheimer, 2 L,B.R., 186—referred to. 
‘A, C. Chidambra Mudaliarv. N. Krishnastimi Pillai, (:91€) 1L.Rs 39 
Mad., 265 at pp. 375 and 376 ; Curwen vs Milburn, (1889) L.R. 42 Ch. D., 
424 at pe-434 ; Erie County Natural Gas, and Fuel Company v. Samuel S: 
“Carrol,.(1911) A.C., 105 ; British Westinghouse Elects ic and Manufacturing 
Company, Ltd. Ve Underground Electrie Railways Company of London, Ltd, 


























(1912) A.C,, 673 atpp. 684, 689 and 690; Hammonds y. Barclay, 2 East- 


227—tollowed:. 
‘The Leibaoak Syndicate v. Finlay Fleming & Co. oe he 
Contract Act, 1872, SECTION 178— Railway receipts—Negotiability of—Docu- 
* ments of title —See TRANSFER OF PROPERTY. ACT, 1882, SECTION 137 s+ 
OCEDURE CoDE—-sECTIONS 215 AND 423—Quashing of commit- 
ment—Revisional power of High Court.’ 
Section 225.of the Criminal Procedure” Code does ‘not apply to » commit: 
ment ordered by a Sessions Judge under section 423, but the: High Court can 
deal with the order of commitment in ‘exercise of its powers of revi be 
In the matter of Kalagava’ Bapiak, (1904) 1.L.R. 27 Mad., 54; Pérthi 
Chand Lal, Sampatia, 7 CW. 327—followed.: - ¢ ee 
King-Empéror v. Nga Thet She tS 

















¢ under Order, XLV, Rule 3,'that a case is otherwise a fit.one for. 
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Daus—Defnition of drms—Sce INDIAN ARMS ACT, 1878, SECTIONS 4 wet + 340 
Documents oF TirLe—Contract Act, 1872, section “178—Railway receipts— 
Negotiability of—Sce TRANSPER oF PRoPERTY ACT, 1882, SECTION 137 .. Eras 


E 


Evipence Acr (I oF 1872)—skCTION 92—Meaning of words “Between the 
"parties.” 





g200f the Evidence Act applies to all parties toa document, whether 
the question in dispute is between the parties on the one side and the otheror 
between the parties on the same side. Parties on one side to a deed cannot 
be allowed to show that that transaction, though purporting to be a sale, 
is a mortgage. 

Mulchand v. Madho Ram, (1*88) 1.L,R. 10 All, 421; Shamsh-Ul-Jakon 
Begars v. Ahmed Wali Khan, (1903) 1.L:R. 25 All., 3373 Alauug Kyin v. 
‘Ma Skwe La, (1918) 1.L.Ra, 45 Cal., 32039 L.B.R., 114—referred to. 

Maung Tun Gyaw v. Maung Po Thwe 5 

EXECUTION CouRT NOT TO ENQUIRE (NTO UNCERTIFIED ADJUsTMENT—da- 
justment of decree not certified through alleged fraud of decree-holder—Power 
to treat objection as application to certify—See Civit PRocepurr CODE, 

SECTION 47 AND ORDER XXI, RULE 2 Si pe + 363 











35t 





INDIAN ARMs ACT, 1878—skCTION 4—Defivition of Arms—Dahs. 
‘The true criteyjn isnot whether a dad isan .*u-pyat” but what was the 
intention of the maker as regards its purpose. 
King-Emperorv. Hamyit, (1910) 5 L.B.R., 207—relerred to. ; 
Po Mev. King-Hemperor FS e ne 340 


Inpran Limrration Act, 1908—Firsr Scuepure, ARTICLE 85. 
open and current account.” 

A, asagent for two firms, Band ©, kept an account of certain money 
transactions between B and C, each of whomat various time advanced money 
tothe other. Interest was calculated on these loans and was debited and 
credited in the accounts kept by A. The credit balance was sometime in 
favour of B and sometimes in favour of C. Aftera certain date the mutual 
accounts always showed an increasing credit in favour of B. The Court of 
first instance held that the account was One to which Article 85 of the Limi- 
tation Act applied and against this decision an appeal was filed. 

Held,—that each of the loans between B and C gave rise toa right of set 
off or claim against the borrower and these transactions gave rise to reciprocal 
demands from time to time. The accounts were never settled and the fact 
thst A for his own convenience totalled up the position and made entries of 
the result in each firm's books did nut close the account. The account was 
therefore a mutual, open and current account. The fact that after a certain 
date C was always in debit did not affect the pate: since the accounts were 
continued in the same form and payments by C after that date were shown as 
loans, not as payments in partial discharge of the debit balance against him. 
Article 85 therefore app ied, to the Suit to recover the balanze due on the 
account. 

Ebrahim Ahmed Mehler ¥, S. Abdul Hug, 8L.B.R., 149; Ram Pershad 
v. Harbans Singh, 6 Cal. L.J., 158; Hirada Basappa v. Gadiyi Muddappa, 

6 Mad. High Court Reports, 142; Ganesh v. Gyanu, (1898) I.L.R. 22 Bom., 
606 ; Chittar Mal v. Bihavi Lal, (1910) I.L.R. 32 All., 11—referred to, : 

RM. AR. R. M. Arunacha'lam Chetty v. V. E. P.M. M. Soma- 
sondaram Chetty. a e 369 


INHERITANCE—Aights of relations of husband and wife who dic within a short 
time ot each other—See Buppuist LAW oe a ” 376 





“ Mutual, 





viv INDEX. 


I—coneld. 


INSOLVENCY—Provinciul Insolvency Act, 1920—sections 9, 24 and 25—Kight of 
creditor to prove debt. 

When a creditor applies to have a debtor adjudicated insolvent and the 
alleged debtor denies the debt, the creditor must be allowed to prove the debt 
before the Insolvency Court, if he can, and cannot be required to prove it by 
means of a regular suit, 

. ALK R. M,C. T. Chetty Firm by its agent Krishnappa Chetty v. Maung 
Aung Bwin Pry o “ oo - oo 


i 


Larrers oF ADMINISrRATION—P) oceedings for grant of—decision in such pro- 
ceedings not a bar to subsequent suit lor administration of estate—Res judicata— 


See PROCEEDINGS FOR GRANT OF LETTERS OF ADMINISTRATION ae 
LI@n OR RETAINER ON MONIES OF PRINCIPAL IN HIS HANDs, RIGHT OF AGENT 
To—Power to implement—See CONTRACT os on 

M 


“MATERIAL ALTERATION” —See NEGOTIABLE INSTRUMENTS ACT, 1881 


Mortcace—Zfect of morigagee purchasing part of the property mortgaged— 
‘Redamption—See TRANSFER OF PROPERTY ACT, SKCTION 60 - 


N 


NEGOTIABLE INSTRUMENTS Acr, 181 !—section 87—‘ Material Alteration.” 

*~ Ya suit on a promissory note it was held that an alteration of the year of 
execution was a material ulteration within the meaning of sectiog 87 of the 
Negotiable Instruments Act, 1881. 

Kader Nath Singh v, W.C. Garrad - oo on 


® N 


Pos sRsstion—Trespasser and real owner—Position of owner when trespass ends. 
‘When a trespasser vacates land, possession vests again in the lawful owner 
who is left in the same position in all'respects as he was before the intrusion 
took place. % 
‘Agency Company v. Short, 1888 L.R. 13 Appeal Cases, 739 at p. 793— 
foliowed. 
P. Kali Mutu Asari v. Meera Hussain or - on 
Privy CounciL—Afpeal to— Valuation for se of appeal—See Civis PRo- 
‘CEDURE CODE, SECT:ON 110, ORDER XLV, ROLE 3 & £9 
PROCEEDINGS FOR GRANT OF LETTERS OF ADMINISTRATION—decision in such 
(proceedings nota bar to subsequent suit for administration of estate—Res 
judicata. 
Po Ne decision in proceedings for grant of letters of administration is not 
necessarily a bar toa subsequent suit for the administration of the estate, 
Regard must be had to the formality of the proceedings in the matter of the 
application for letters. 
Mo Tok v. Ma Thi, 5 L.BR.,78; Magbul Shak Ahmad, Muhammad 
Asmat, (1918) 53 Punjan Record, 167—followed. 
Sheoprasad Singh v. Ramnandan Prasad Singh, (1916) 1.L.R. 43 Cal., 
694—referred to, 
Kalyanchand Lalchand v. Sitabai, (1914) 1.L,R. 38 Bom,, 309—dissented 
from. 
‘Maung Tun Yinv. Ma Sein Yin .. - 
PROVINCIAL INSOLVENCY ACT, 1920—SECTIONS 9, 24 AND 25—ARight of creditor 
te prove debt—Sce INSOLVENCY we “- 3. lee 
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Rarway Recerprs—Aegotiabitidy of—Contract Act, 1872, section 178—Doou- 
ments of title—Ste TRANSFER OF Property ACT, 1882, SECTION 137... 
RuevemPrion—Mortgage—Effect of mortgagee purchasing part the mortgaged 
property—see TRANSFER OF Property ACT, secrion 60 oo <6 
‘Rus JUDICATA—decision in proceedings for grant of letteis of administration not a 
bar to subsequent suit for administration of estate—Sce PROCEEDINGS FOR 
GRANT- oF LETTERS OF ADMINISTRATION ee <a 5 


Revistonat Power oF Hic! CourtT—Quashing of Commitment—See CRIMINAL 
PROCEDURE CODE—sECTIONS 215 AND 423 os = - 


= 


‘TRANSFER OF PROPERTY ACT, SECTION 60—Mortgage—Effect of mortgagee pur- 
chasing part of tie property mortgaged—Kedemption, 

A and B mortgaged certain land to C and subsequently sold part of it to 
D,E, etc. C sued A and B on certain promissory notes, obtained a decree 
and brought to sale and purchased a portion of the mortgaged land, A and 
B allowed some of the land to be sold for arrears of land revenue _and thereby 
reduced the mortgage security. © then successfully sued D, E, etc. fora 
mortgage decree for the full amount against the remaining property, 

Held,—on appeal, that C, the mortgagee, having purchased a portion of the 
mortgage security, ceased to have any right to claim that the security should 
not be split up, and the mortgagors or their assignees became liable for only 
s0 much of the mortgage debt as was proportionate to the portion of the 
mortgage security that they had purchased ; and they were entitled to redeem 
the lands they purchased on payment ofa proportionate amount of the mortgage 
security. In order to ascertain this amount the mortgagee must bring into 
account the full value of the porperty purchased by him. 

Lit Thakur Das v. The Collector of Aligark, 14C.W.N., 1034—distin- 

jished. 

a alien. Kia: Maris Khan, (1906) ILL.R. 28 All,, 153 3 Hamida Bibi 
v, Ahmad Husain, (1909) 1.L.R. 31 Alle, 3353, Varayan v. Ganpat, (1897) 
LL.R. 2! Bom., 619; Chunna Lal v, Anandi Lal, (1897) 1.L.R. 19 All., 
196,—followed, 

Ko Tine v. ismail Cassim Moorad .. o + 

TRANSFER OF PROPERTY ACT, 1882—SECTION 137—Contract Act, 1872— 
section 178—Kailway receipys—Negotiability of—Documents of title, 

While Railway receipts are ‘‘ documents of title” to goods within the mean- 
ing of section 178 of the Indian Contract Act, they are not of necessity docu- 
ments which éfso acto transfer the ownership of goods ; to do that they must 
bbe negotiable ; they are not such in form and there is no proof that they are 
nogotiable by the custom of the paddy trade in Rangoon. 

Ramdas Vithaldas Durbar, v. Amerchand and Company, (1916) I6L.R, 40 
Bom., 630; Nacheppa Chetty v. Irrawaddy Flotilla Company, (1913) 1.L.R. 
41 Cal., 670—relerred to, 

The Chetty Firm of S, R. M.S. Arunachellam Chetty. Ko Po Yan .. 

‘TRRSPASSER AND REAL OWNER— Position of owner when trespass ends—See 
PossEssion . . co oa 


v 


“VALUATION FOR PURPOSE OF APPEAL—Affeal to Privy Council—See Civit. 
ProcrpurE Copk, sECTION 110, ORDER XLV, RULE 3 . a 
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Ma Saw 0. Maung Shwe Gan anid another 
Ma Thein Mya v, Mating Tun Hla | 
fahorned Ebrahim Moolla o..S, R. Jandass 






Mahomed Ebrahim Moolla 2 S.'R, Jandass and another —_ 


Maung Aung Ban v. Maing Aung Po 
“Maung Myo v. Maung Kha ; 
‘Maung Po Ye 0, Ye Chein Hong and another 


‘Maung Po Yin 0 Maung Shwe Kin ‘a 

‘i ys , 

Nga Ba Seino, King-Emperor.., 3 a 

‘Nga Chan Tha , King-Emperor Pe eS at 

‘Nga’Shan o: King-Emperor naar cfg, ves 
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Pain Bu and 38 others 2 Kiig-Emperor 


R- 


‘Ramanathan Chetty, V.E.R.M.V.. Es and 3 others v. V. ER NR. Ramanathan 


Ghesey ene ‘another 2 oe 


Sen, (SN. “hase to the Estate of Haj Taya, Segensee) 


"Tar Mahomed and others pe 





~ Raropiah Naidu aivas Govindaswamy 2; RM, S: Muthuswami 
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Mi Ab Pu Ma vs Mi Hnin Zi U,-7 B.L.T., 83. - os 8 ae 386 
Mi Kin Lat’. Nga Ba So, (1904-06) 2 U,B.R,, Bud. Law; Divorce, 3 386. 
‘Mi Pa Du v. Maung Shwe Bauk, S.J.L.B., 607 = a 386; 
Minas v Subramanya, (1887) 16L.R, 11 Mad. 26... 0 ee 2 Wee, 30 
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Po Hap, Ma Talok; 7 L.B.R., 79 86. | 
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“Wallis o, Smith, (1882) LR, 21 Cbs Ds, 243 at ps 258 





; ‘Ate, 6. Privy Covnert— Civil Procedure ° 


cds'** affirms the deci ; ; 
we we ee ection 110, Civil. Procedure Code, 


~ decision’ of the suit by the Court,-and for the pur; : 
cy under rale 3, pls XLV itis immaterial that ‘he edits ee Cart ‘does. ri 

“ alfn the finding of the lower ‘Coort on all the fectson, which the laters 
» jadgment was based. | ‘s 
Tastadup Rasul Khan v. Kashi Raph, (1903) LL:R. 2§ AN, 109—followed: 
Meade "Dati v. Dinanath Makish, 26 O.W.N., 651—relerred 


(SM, Sen we Abdul Asis Tar Makomed.and others 

























BREACH OF PROMISE TO CERTIFY SATISFACTION OF picks, RiGut.oF JUDG. 
MENT-DEBTOR, TO, SUE FOR DAMAGES FOR—S¢e SATISFACTION .OF DECREE. 429 


Buppuist Law: Divorck—Right of wife to divorce where cruelty is not proved, 
- Where a Burmese Buddhist husband has not treated his wife well, although 
his conduct does not constitute legal cruelty, the wife is entitled livorce . * 
‘on payment of the costs of the suit and foregoing all claim to the joint. pro- 
perty of the marriage, even though the husband does not consent; 
Mi Pa Die v. Maung Shwe Bauk, S.J.L.B., 607—dissentéd from, 
Mi Kin Lat v, Nga Ba So, (1904-05), 2 U.B.R., Buds Law—Divorce, p. 3 


followed. 
‘Po Han v. Ma Taloh, 7 UB.Ri, 79; Mi Ak Pu Mav. Mi'Hnin Zi U, 
1 16—referted 





















LBL Ta $35 Manny Kyaw Yan v, Ma Nyo U,7 B.L.’ 


Ate ic. Mo 2 Menie Fo lp es 6 st ae ga BS 


BuRMA HawiTvaL OrFenvers ResrRicrion ACT, 1919.—Area of Restriction. 
At order restricting a man to the four corners of his house: at night Js isnot” F4 
a proper order under the provisions of the Act. 
King-Emperor v. Nga Kala, t Bur, L.J., aa to. 
Nga Ba Sein v, King-Emperor OM; Pe oa an 'g8g 
Burma VILLAGE’ Act, 1907, SECTION Panel Operations — Requisition . 
o alleges for recping—Onus of proving reasonable excuse. 5 
fman may legally requisition,“ without payment, the labour of = 
saitegeste to assist in settlement operations; such as ‘soil cla ification, hold ae 
marking and crop-reaping: . : 
“Before the mite se roving ‘reasonable excuse. ‘is placed ‘on the villa 
“ander section 12. of ‘the Burma Village Act, the prosecution 1 must-prove 
*y shey W Were’ present or were informed of the a an 2 
























appearance—Responsibility of surety. 

“eIn execution, proceedings the jt dement.asblors sarety. troaghe Kins betes oa) 

the’ Coit bat the jodement-debtor:prodnced 'a_protection order from the) >, 

insolvency Court, Later the judgment-debtor's insolvency” application. was...” 

ciesiated and the « pactee) holder: put in @ Ls GESk Soplicaion Jor execution naan ¢ 
ey ene lower Court held atthe ‘surety tae done Sita he 

ade ‘todo. 


Held,—on appeal, that the ‘dares: is sea to. produce’ the judgment 

‘debtor. at any time when-called upon till the decree was ee jatisied or the judg- 

inent-debtor proceeded against in the execution poseedioes is 
4: Subramonian Iyer v. Abdul Re i : , 


Procedure Cope BOTIONS. 22-AN! ASS Traine 
of! Subordinate Court” —Original pane High Court. i 
‘Section 22 of ‘the® Civil Procedure’ Code ‘applies to ‘all Courts in which a 
suit maybe brought, and. therelore to the Original Side of a High ‘Court. E 
<The, factor which’ determines the power’ to” transfer‘a ‘suit is whether 5 
appeals lie to the “Court in which’the application is made: \ As appeals lie : 
from: the Original Side to the Appellate Side the former must, be taken to: be - 
subordinate” to the latter for the purposes of section 23, and the Appeliate 
Side bas jurisdiction to transfer a suit from the Original Side of a High Court. 
VER MVE. Ramanathan ~Chetly and 23 others v. V. ER MICE: 
Ramanathan Chetty and another 


Own. PxoceDURE (Cops, SECTION  110—Meanirig oS wri co afin he Le 
decision —See- APPEAL to-Privy Councit Z 4I0 


~Gontract Act, °1872, 















































441 
Costs Wot to'be Bivarided é in tases under section. 195, Criminal ‘Prociere Code 
—See GRIMINAL-PROCEDURE CODR, SECTION 195°. * peery 418 
Cranial Peoceguse Cops, ‘SECTION 190°(2) ()—Jurisdiction of Mapistrate 
a See CRIMINAL PROCEDURE Opnsy fecricy. 351 3 398, 





S-ORIMINAL Paopenvie Cons, SECTION 195—Sanction t _prestenle[rkstie ph 
¢ tion te grant or revoke sanction— Costs not to be.awardeds ' 
~*~. A applied to: Township» Court: for sanction to prosecute B under*section 
205; milan Penal Codes for false petsonation of a witness in a civil case, 
and sanction: was granted. = On B’s pplicttion the sanction .was revoked we 
by the District.Court.. A then’ moved the-Divisional Court which cancelled - 
°” “the revocation ‘order and restored the sanction, B then moved the Chief 
==. Court on revision under section 115, Civil Procedure Code, 
7 Held,—that the Divisional Court acted without jurisdiction ; and that 
once..the District Court: bad. acted under section 195.(6) of the Criminal 
Procedure Code, the. Court with. Jaxiatiction. to. Series 


















Pe acpriors T Tbk te 
J. it 

foilplcton 05 ack a he did hat section 351 nop 
section lied, i 


Eni 
a goers Une 
iy CCEXXIX ( 





Ngee Chass he % * Ke Bmpr me 


eoees : D- 
“DECREE, SATISFACTION OF—Sce SATISFACTION OF DECREE, 


.-Divorce—Bupbust. Law—Right of wife to divorce where cruelty 3 ne proved : 
See. Buppuist Law—Divorce e. lees 





‘FAILURE TO CERTIFY SATISFACTION OF DECREE—Se# SATISFACTION OF DECREE - 4295 
FAILURE TO PERFORM CONTRACT—Swit for recovery of. eter on—See Liwirtae 
TION-ACT, 1908, ARTICLE 97 on . a2 Sift 
Lilet a oF Sacuriry Monzy—Contract Act, iiss ‘section 14 ot appli-§ + 
cable to iokies of deposits—Ste SecuRITY MONBY—FORFEITURE OF 06). 














Sie: d Ceace may be one of two or more offences as dotned nth 
Indian Penal Sede, the Court should as a-rale sei of and nd pans 





“most sérious 





made ove is 
Jand to A 48 tenant. ; Tater he-asked? 








at A hud failed to perform bis pert of the conte 
though there was no actual. payment. but’ only 
rats be‘due, Article 97 of the Hon Set applied nd 
recovery. of the Beane reee barred till three years” after th 
of the failure to perform the 

"  BassusXuar v, Dkum Singh, 1888) Ti LR Alla? at p: StI wed 
2 Mawsig: Aung Ban v. ‘Mating Aung Fo 

Li -—PRRIOD OF -—Recovery of overpayments rn dedisttion yea renee 
~. Raxcoon (Rent. ‘Act, 1920, SECTION 13 ar on 















Onioivar, Sivp dF A Hiox CouRt—Transser vf suit—Definition of « Subonait 


_) nate Court” —See Civit. PROCKDURE CODB, SKCTIONS 22 AND 23 ie 





osieion—Su on psfesor te nae aebarred by section 9 of the Specific Relief 


4 A suit for recovery of possession of sfate Jand based ona possessory" title 
“ \deqitired’. by occupation. and cleating’ will lie as against at.espasser inde-, 
r pendently of section 9 of the Specific Relief Act. 
In ve Maung’ Naw vs Ma Shwe’ Hmut, (1915)8 LB.R., 2273, Gobind. 
“2 Prasad ye Mohan Lal, *(1991) V6L.R. 24 All. i753 Narayana Row ve" 
Dharmachar, (1902) 1.L.R. 26 Mad., 5143 Zsmail Arif y. Makomed-Ghous, 
(1893) TLR: 20.Cal:, 834 5 4lé v. Packubibi, (3903)5 Bom., L.R,, 264— ° 
ne Chand.Géita y.”"Kanchirom Bagani, (1899) LLR, 26 Cal., 579: 
-—dissented from, 
3 Ma Saw'y. Maung Shwe Gan and one sé Paes. ety: 
Possussony ‘TiTLE; SUIT ON—NOT DEBARRED AY SECTION ° OF =e Seeciric 
< RBLIEF Agrees POSSESSION ws 
Civil. Prsitine Code, section 110 addaninig a 
Sy words. “* affirms, the decision” —See APPEAL TO Privy COUNCIL. 
PRomissony.. “NOTE— Form “of Effect of omissions. ri 
: Pb cn toe ae ap otie 
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registered * Sune and A B then sued for’ 
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NGOON Ren? Act, 1920.—Power of Rent ‘ Conttoller” to set alia ex-parte 
ordersand to. review: his own: Powers as First Judge of she: Small” 
Cause Court in dealing with orders under section Bs -- 
‘The. Rent Contyoller fixed the standard rent of a building at Rs. 120. 
order passed ex-farte, The next. day. the-Rent Controller at the 1 
- of the landlord set aside bis order and issued notices to both’sides for evidence 
=.to be taken: This was done without niotice being issued to the tenants of the’ ~ 
.. application to set'aside the order... Finally the Rent Controller fixed the rent. 
at Rs. 150. Refer was’ made. to the’ First: Judge of the Small. 
“2, Court'who held that the proceedings after the date of- the Rent- Controller's 
first order were without jorisdiction and void. = 
Held, —On' revision, that the Rent Controller, acting as a Civil Court, had 
_ inherent power to set aside an ¢x-parte order or to review his own order, but 
in this case’as he failed to give notice to.the other side, bis action in set 5 
asidg his first order and his proceedings thereafter were without jurisdiction * 
id. It was not necessary for thé tepants to impugn: his action at onces 
ty could do so when\they made a reference under section 18. The First: 
‘yJudge of the Small Cause Court could deal with each and every legitimate. ¢ 
objection.to the last order and not merely with its merits. 
Tyeb Bey Maheried v. Allithai. Mangalji, (1908) 1.L,R. 31 Boms,'45 3 
Sarikumiani vs Thoran, (1889) 1.L,R.13 Mad., 211; Minakshi v, Subra- 
wianya, (1887) 1,L.R.-1t Mad., 26—referred to. 3 
Molarted Ebrahim Moollav.’S, Ks Jandass and one ve Rarer 


© RANcoon, RENT ACT, 1920, SECTION 13—KXecovery of overpayments by deduction 5 
Srom rent— Period of limitation. 


‘A tenant may deduct overpayments of rent from rent payable by him to his 
landlord only vithin six months after the last overpayment made by him. 































Jaishankar v. Jivanran Santhal - os on 427 
RANcoon RENT ACT, 1920, SECTION 18—Revisional jurisdiction of Chief 
Court. 


The First Judge of the Rangoon Small Cause Court, when disposing 
ofa reference under section 18 of the Rangoon Rent ‘Act, is a. Court 
subordinate to the High Court within the meaning of section 115 of the 
Civil Procedure Code, and the Chief Court hs jurisdiction to revise. his” 
proceedings. 

Indian Engineering and Motor Cor, Lid. v. Gladstone’ Wyllie &* Se 
26 C.W.N,, 102 ; Bota Krishna Pramanik v. A. Ky Ray, 26 CW. 
305 Ka Dasi v. Kanai Lal De, 26 C.W.N., 52; H.D. Chatterjee 
L, B.'Tribedi, 26 C.W.N., 78: Balajé Sakharam’ Gurav v. Merwany 
Nowroji Antia, (1897) 1.L.R. 21 Bom., 279; Vasudeva en v. The 
Negapantam Devasthanom Committee, (1915) I L.Re 38 Mad:, 594; 
Balkaran Rat v, vobind Nath Tiwart, (1890) 1L4Re 12 Allo, 129.af pe 156 
—referred to, 


Mahomed Ebrahim Moolia ve S.R.Jandass 6. eg 


RENT CONTROLLER, PowBR OF, TO SET ASIDE ¢x-farte ORDERS AND TO 
REVIEW HIS OWN ORDERS—Powers of First Judge of the Small Cause 
Court in dealing with orders under section 18, Rengee Fant oth 1920— 
_See RANGOON RENT AcT, 1920 pe : as 


REQUISITION OF VILLAGERS FOR RBAPING—Seftlemitnt sapetition Ons: of 
2. proving reasonable excuse—See BURMA. VILLAGE. ACT; 1907, SECTIUN | ee 
Resate—ContRacr oF—Time essence of the contract—See SALE OF LAND. 


“Ruvisionat Joxispierion 
ag 129205. ee 18 os 
















ce of the | 
Opliod -agien “thes expiry. 


fixed, "The doctrine ‘that, time Peat urbe ie essence of 
; “Whicharises. on” the ’ construction ‘of “contracts “of ‘sale of 
jy is not applicable to contracts: Of resale: of. 





TO PROSKCUTR—Jurisdiction fo grant or, revoke. harittlon—=Costs not. 

9H, SRCTION 195.” 

SATISPACTION OF DECRER— Failure $0 ‘certify —Right of judement-deblor to sue! 
a Vie ch te promise to certify —Jurssc iction of Snialt Casgse 











"When a decree-holder promises to certify satisfaction of a dectee bit fails 
to do so, a.suit will lie against him for damages for breach of the promise to 
certify, and such a sit is cognizable by e Smail Cause Court. 

Shadi v. Ganga Sakai, (1881) 1.L,R, 3 Alle, 5383: Periatambi Udayan v. 
Fellaya Goundan, (1897) I.L.R. 21 Mad., 409 ; Zrwar Chandra Dutt v. 
Haris Chandra Dutt, (1898) 1.L.R. 25’ Caly 718; Gendo-v.. Nihal , 
Kunwar, {ie LEH 36 All, 4643 ~Asizan y, Matuk ia Pe (1893). 

= LLR. at Cals 3 Viraroghava Reddi v, Subbakka,, (1881) I6L.R. 5” 

Mad., 3973 talioney, Venkappa, (1884) 1.L.R. 3 Made 277; Tn the 
matter of Medai Kaliani Anni, (1907) L.L.R» 30. Mad., 5453 Promanand - 

(\ Khasnabish v. Khepoo Paramanick, (1884) 1.L.Ry 10 Cal, 3543 Patankar 
vy, Depp (1882) ke .6Bom,, 147 ; Haji Abdul Rahiman v.Khoja Khaki 
‘Arath, (1886) T.L.R.. 11 Bom. 5 6; Deno Bundhu Nundy «Hari Mati 
Dasjée, (1903) I6LsR, 31 Cal., 480; Moru Norsu Gujar ve Hasan valad 
Fegan Jummal, ee T.L.R. 43. Bom., 240; Jaitaran Bharti vs 
jem i Saat 1898) I.L,R. 20 All. 2543 Zshan Chunder Bandop- 

!adhyav. Indro arte betes, (1883) T L.R.9 Cal., 7883 Pat Dasi v. 
as ey ch Mala, (1887) I.L.R, "14 Cal., 376 3. Prosunno Kumar 

al vy, Kali Das Snyat 7 1863) LLR, 19 Cal, 683 syeferred to, 
Fs aung Myo ¥. Maing Ki 

“Sacurity FOR Meiihres creleliing SSecraly 968 Give. Saocebuse 
Cove, Orvrx 38, RULES t AND 2 se - “ 
Sucurtty MonRY—Forfeiture of— Contract Act, 1872, section 74—Not applicable 
0 forfeiture'of deposits. 

*. ,. Neither section 74°of the Contract Act, nor the principles *of law laid 

down in. decisions ‘dealing with promises to pay specified sims in case of 

-ssbréach of contract, apply to cases of forfeiture of. deposits for breach of 

stipulations. ‘Where the instrument refers toa sum deposited as security _ 
for performance, the forfeiture will not be interfered with, if reasonable in 
amount. « : 2 
©) Manian Patter v. The Madras. Railway Co., (1905) LR, 29 Mad., 118 5° 
Wallis. Smith, (1882) L.Ry 21 Ch. D., 243 at p. 258 ; Cooper v. 
Seta and South Coast Railway Ci (1879) LR 4 Bx, D., 38 
Stenger’ 










































Mackins Co, v. Maung Tin 
Pate Oberation—Reguitition of villazers 
rennable exeuse—See BURMA fi ior ‘ACT; as 
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fer of suit— Original 
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LOWER BURMA RULINGS, VOLUME XI, ° 
PART VIII. 


| race 
Buppuisr Law: Inneritance—Succession of half-brethers and sisters in 
preference to grandparents, 
died while still a minor and letters of administration were granted to her 
step-mother on behalf of A’s minor half brother and balf sister. A’s maternal 
Grandmother appealed against this order and argued that hecause A bad 
iredwih her for some years and because she was A’s own grandmother, 
She ought to exclude A’s half brother and half sister. 
Held,—that the principle that inheritance should not ascend applies in 
fayour of half-brothers and half-sisters of 'a deceased person as against a 
maternal grandmother in a case where there are no foll brothers or sisters of 
the deceased and no representatives of full brothers or sisters. 
Held further ,—that the fact that the grandchild had previously lived with 
the grandmother was not sufficient to warrant a arareare| from that principle, 
Taung Miro v. Aung Nyun, 12 B.L.T., 103; Ma Hnin Bwiny, USkwe - 
Gon, 8 UB.Rey 85 Maung v. Ma Kwe, 10 L.B.R., 107; Kyaw Sein v. 
Ma Min Yin, 4 U.B.R., 20—referred to. 
Ma Gyi v. Ma Khin Saw and others Pe Pe ae 


c 


Civi Procspure CopE—SECTION 11—EXPLANATION IV—Res judicata, 
+ Appellant claimed title to certain land as having been given to him by his 
father who at the time of the suit was dead but lost the suit on the ground 
that the gift was not valid, He then brought a Suit for a certain share in the 
same land as Orasa son of his deceased father and mother. The lower 
Courts held that the second suit was res judicata, . 

_ =: Held,—on-appeal, tbat the appellant might in the former suit bave put in 
the claim, that he made in the second, as an alternative. Ifhe had done so 
there would bave been ne confusion, and all questions releting to his title 
would have been completely and finally determined, The second suit was 
therefore res judicata, . 

Rameswar Pershad v. Rajkumari Rutan, (1892) 1.L.R. 20 Cal, 793 
Guddappa V. Tirkappa, (1900) I.L.R. 25 Bom., 189—followed. 
Masilamania Pillai v. Thiruvengadar: Pillai, (1908) 1.L.R. 31 Mad., 385 5 
Sadaya Pillai ¥. Chinni, (1879) LL.R, 2 Mad., 352 ; Thyilan-Kand Um. 
madha v. Cheria Kunhamed, (1881) 1.L.R. 4° Mad., 308; Denobundhoo 
Chowdhry v. Kristomoner, (1876) LL.R, 2 Cals, 1523 Bhecka Lall v, 
Bhuggeo Lall, (1877) 1.L.R. 3 Cale, 23; Brojo Lali Roy v. Khettur Nath 
Mitter, (1869) 12 W.R., 55 ; Dudsar Biber v. Shakir Bur hundas, (1871) 15 
W.R., 168—teferred to. 
Maing Ba Thaw v. Ma Hnit and others se rs 4st 


E 
Escare From Lawrus, Custopy—See INDIAN Pewat Cone, sec, 225B fed 449 


“ I 
INDIAN Penal Cope—S, 225B—Escape from law/ul custody. 

‘The applicant was arrested on a civil warrant but a number of men assaul- 
ted the process-server with the result that the ccpplieant was released, He 
made no resistance. himself, but he disappeared and was not seen: till he 
‘surrendered next morning. 
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Hid,—that the applicant had taken advantage of the rescue to get out of 
the way of the ‘process-server and had therefore been rightly convicted of 
escaping from lawfal custody. 

Quaen-Empress v. Muppan, (1895) I.L.R. 18 Mad, 40% ; The Public 
Prosecutor v. Ramaswami Konan, (1908) 1.L,R. 31 Mad., 271; The Public 
Prosecutor v, Sennimalai Goundan (1918), 25 Mad. L.T., 290; In re the 
inate PAbrrols (1910) 7 Ind. Cases, 392—relerred to, 

). M. Attiyay. King-Emperor oe - - . 
IvmaRITANCR—Seeccatsion Of half brothers and sisters in preference to grand- 
Parents—See BUDDHIST LAW: INHERITANCE “ oo oo 


MOorTGaox BY CONDITIONAL sALE—Nature of transaction—See SAL¥ OF LAND 
AND AGREBMENT FOR REPURCHASE <n as By 


MORTGAGE OF IMMOVEABLE PRoPERTY—Followed by sale—Effect of failure to 

execute conveyance— Vendor cannot plead prior mortgage to defraud jurchaser, 

A mortgaged certain land to B who later assigned the mortgage by regis- 
tered deed to C, Thereafter A made over possession of the land to C and a 
report was made to the Revenue Surveyor that the land was sold for a certain 
sum, No conveyance was made. Later C conveyed the land by registered 
deed to D, A then brought a suit for redemption against B and D, and was 
granted a decree by the lower Court. - 

Held,—on appeal, that A could not be allowed to take ‘advantage of his 
failure to give a conveyance and so redeem the land ; that to'give A adecree 
would be in effect to assist him in perpetrating a fraud, ‘The appeal was 
therefore allowed. ~ 

Akbar Fakir, (ntail Sayal, (1915) Ind, Cases, 707 ; Karamath Khan v, 
Latchmi Achi, (1920) 13 Bur. L.T., 119 ; Venkatesh Damedar v, Mallappa 
Bhimappa, (1921) 1.L,R., 46 Bom., 722 ; Ma Shwe On v. Maung Kywet, 
(1915) 9 Bur, L.T., 45—refer red to, 





“Maung Shwe Hen and others y, Maung Tha Byaw and another ze 
R 
REPURCHASE, SALE OF LAND AND AGREEMENT FOR—S¢s SALE [OF LAND AND 
AGREEMENT FOR REPURCHASE, as “ 
Rgs JUDICATA—See C1viL PROCEDURE Cope, S, 11, EXPLANATION IV ~ 
s 


SALE OF LAND AND AGREEMENT FOR REPURCHASE—Nasure of trunsaction— 
Mortgage 69 conditional sale, 

Certain land was conveyed by a registered deed of sale and on the same day 
the purchaser executed an agreement to let the sellers repurchase the land at 
the same price within three years, This agreement was not registered, 

Helii,—that on the facts the intention of the parties was that the tratsac- 
tion should be a usufructuary mortgage and that the agreenient should there- 
fore have-been registered, As this was not done, a suit for the specific per- 
formance of the mortgage would not lie, 

Bhagwan Sakai v. Bhagwan Din, (1890) \.L.R, 12 All., 387° Kinuram 
Mondol v. Nitye Chana Sirdar, (1907) 11 CW.N,, 4003 Balkishen Das v. 
‘Legge, (1899) L.L.R., 22 All, 149—relerred to. 


C, Chaing Kywan v, Ma Oo and others x os Py 
SUCCESSION OF HALF BROTHERS AND SISTERS IN PREFERENCE TO GRAND 
PARENTS—See BupDuisT LAW: INHERITANCE .. ” 

v 


VENDOR CANNOT PLEAD PRIOR MORTGAGE TO DEFRAUD PURCHASER—Sce 
MORTGAGE OF IMMOVEABLE PROPERTY ” oo ” 
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Before Sir Daniel’ Twomey, Chief Judge, and Mr. Justice 
Robinson. 


(j) MAUNG LU THA, (2) MA SHWE THAN 
v. MAUNG PO U.* 


Rutledge with Ko Ko Gyi—for appellants. 
Davies—for respondent. ‘ 

Joint Property—Partition Suit—Cause of Action—Res Judicata— 
Civil Procedure Code—Section 11 and Order II, Rule 2, 

A mortgaged his land to a Chetty and ultimately sold it outright to 
him. The Chetty sold the land to Band C, uncle and nephew, who thus 
became joint owners of the land. After B’s death, his widow and children 
sold their shares of the land, one half, to D. Subsequently A brought a 
suit against D, claiming to recover the southern portion of the land which 
he said was the portion actually sold by B’s heirs to D, and alleging that 
B and C before buying the land: had agreed to sell it back to A at the price 

_ they paid the Chetty. C was joined asa defendant in this suit and 
confessed judgment. The suit was dismissed. C did not dispute that 
the southern half of the land was the portion belonging to B. 

D next sued C for possession of the southern half of the holding. C 
did not deny that D had bought B’s half share in the whole of the land but 
denied that it was by his consent that the southern half was indicated in 
the former suit as B’s share. The Court found thot D had purchased half 
of the holding but not the whole southern half, and gave D a decree for a 
half share in the southern portion. 

D then sued C for partition and possession of the whole holding and 
asked that the southern half should be allotted as his share. The District 
Court gave decree for partition and possession of the northern half of the 
holding. On appeal the Divisional Court held that the suit was barred as 
res judicata under Explanation IV to section 11 of the Civil Procedure 
Code. Against this order D appealed. - 

Held,—that the ground on which the Divisional Judge disallowed D’s 
claim fell under Order II, Rule 2, Clause (8), rather than under section 11, 
Explanation IV ; that in his first suit D was suing for separate possession 
of a share alleged to have already been partitioned to B, while in the 
second case-he was suing his co-sharer C for partition of the whole of the 
joint property ; that the causes of action were separate and distinct in the 
two suits; and that therefore the suit was not barred. 


Denoboundhoo Chowdhry v. Kristomonee Dossee,. (1877) 1.L.R. 2 
Cal., 152 ; Abdun Nasir and another v. Rasulan, (1893) 1.L.R. 20 Cal., 

* Second appeal against the decision of H. A. Brown, Esq., Divi- 
sional Judge of Myaungmya, setting aside the decree of Maung 
Haung, District Judge of Myaungmya. 
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385 ; Shivram v. Narayan and others, (1881) L.L.R. 5 Bom.,27— 
referred>to. " 

The paddy land in dispute, a holding of 66°52 acres, 
was mortgaged by the original owner Lu Tha Gyi to a 
Chetty and Lu Tha Gyi sold it outright to the Chetty in 1908. 
The Chetty subsequently sold the holding to Maung Paik and 
Maung Po U who are uncle and nephew and who thus became 
joint owners of the land. After Maung Paik’s death his wife 
and children in 1916 sold their shares of the land, one-half, to 
the present plaintiffs, Maung Lu Tha and his wife. Subse- 
quently Lu Tha Gyi, the original owner, brought a suit against 
Maung Paik’s widow and children and against the purchasers, 
Lu Tha and his wife, joining Po U alsoas defendant. Lu Tha 
Gyi’sclaim in that suit (No. 84 of 1916 of Wakéma Sub- 
div’ nal Court) was that the joint purchasers, Maung 
Paik and Po U, before purchasing the land from the 
Chetty had agreed to sell the land back to him (Lu 
Tha Gyi) at the price they paid the Chetty. He claimed 
therefore to recover the southern half 33°26 acres of the land 
from the defendants alleging that the southern half was what 
Maung Paik’s heirs had actually sold to Lu Tha and his _ wife. 
In his written statement in that suit Maung Po U confessed 
judgment pleading that it had nothing to do with him and that 
Maung Paik’s wife and children had no right to sell their share 
of the land to Lu Tha. The suit was dismissed on the ground 
that the alleged promise to allow repurchase by Lu Tha Gyi 
was not proved and in any case there was no consideration 
for such promise. An appeal by Lu Tha Gyi to the Divisional 
Court was unsuccessful. Both Courts were of opinion that Po 
U had acted in collusion with Lu Tha Gyi in bringing that suit. 
It was evident that Lu Tha Gyi had an understanding with 
Po U and this would explain Lu Tha Gyi’s action in seeking 
to enforce his alleged right of pre-emption in respect of only 
the southern, Maung Paik’s, half of the land and not against 
Po U’s half. The important point to note is that the southern 
half of the land was treated throughout that case as the half 
appertaining to Maung Paik and Po U did not dispute that this 
was so. 4 

The next case concerning the land is suit No. 43 ef 1917 of 
the District Court of Myaungmya by the present plaintiffs, Lu 
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Tha and his wife, against Po U. They sued for possession of 
the southern half of the holding. Lu Tha in his plaint set out 
‘that he purchased one half of this land (not a specified half) 
from Maung Paik’s heirs by a registered deed, dated 10th July 
1916, that the half share which he’ so bought (though not 
“specified in the document as being the southern half) was 
really the southern half as shown by the conduct of Po U and 
all the other parties to the former suit of 1916, and that Po U 
had dispossessed the plaintiffs. In his written statement in 
that case Po U denied that it was by his consent that the 
southern half was indicated in the former suit as Maung Paik’s 
share, But he did not deny that Lu Tha, the plaintiff, had bought 
Maung Paik’s half-share in the whole land. He also pleaded 
an agreement between himself and his co-owner, Maung Paik, 
by which they gave one another a right of pre-emption in 
respect of their half shares. The District Court found against 
Po U on the issue as to the right of pre-emption. The Court 
found also that what Lu Tha*bought from Maung Paik’s widow 
and children was not the southern half but a half share of the 
whole holding, this being what they had actually inherited 
from Maung Paik. In other words the Court held that the 
widow and children of Maung Paik could not and in fact did 
not sell to Lu Thathe whole southern half. The learned 
Judge ended his judgment as follows:—“In order to save 
further litigation, I asked both parties as to what they wanted 
to do. Both of them want the southern portion. I must 
therefore grant a decree according to the plantiff’s rights. 


ORDER. 

There will be a decree for a half share in the southern 
portion of the land. The defendant do bear half of the plain- 
tiffs’ costs.” 

Lu Tha did not appeal against that decree. It gave him a 
half share in the southern half and gave him no share in the 
northern half. The result is that Lu Tha who bought an 
undivided half share in the whole holding has been given an 
undivided half share in only the southern half of it = quarter 
-of the whole, while Po U is left with three-fourths. 

Inthe present suit (No. 8 of 1918 of Myaungmya District 
Court) the plaintiff Lu Tha and his wife asked for partition and 
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possession of half of the whole holding and asked, collaterally, 
that in the partition of the whole, the southern half may be 
allotted as their share, but they left it to the Court to decide 
as seems just what haif portion they should actually get in 
the partition. The District Court has given a decree for 
partition and possession of the northern half of the holding,. 
apparently overlooking the fact that the plantiffs-have nut yet 
obtained partition of the southern half but have only a decree 
for a half share (i.e. an undivided half share) in it. On appeal 
the Divisional Court has held that the present suit is barred 
as res judicata under Explanation IV to section 11 of the Code 
of Civil Procedure on the ground that the plaintiffs in their 
previous suit against Po U “ ought to have asked for the relief 
of half of the whole land and did not do so.” The learned 
Judge had previously considered whether Order 2, Rule 2, was 
a bar to the suit but he decided this question in the negative. 
Both questions have been argued before us. 

The matters substantially in issue in the earlier suit were (a) 
whether the defendant, Po U, hada prior right to pre-emption 
in respect of Maung Paik’s half share, and (6) whether the half 
share bought by the plaintiffs from Maung Paik’s heirs was 
the southern half or not. Both these points were decided in 
the negative in that case, but the Judge decreed one half of the 
southern half because the plaintiff was entitled to half share 
of the whole. Under (a) plaintiffs’ right to any part of the 
land was involved, for if Po U had a right of pre-emption the 
plaintiffs’ purchase of Maung Paik’s half share could not take 
effect. It was only when this point was decided in the plaintiffs’ 
favour that the Court had to decide the further question 
whether the southern half was the half purchased by the 
plaintiffs. The point (a) having been decided in the plaintiffs’ 
favour consequentially.the sale of Maung Paik’s half share to 
the plantiffs was upheld and there is a finding by the Court 
that Maung Paik’s heirs sold a half share of the whole 
holding to the plaintiffs. This finding is no doubt res judicata, 
but itis res judicata in favour of the plaintiffs and there is 
nothing in section 11 to show that such a finding in their favour 
can prevent the plaintiffs from suing afterwards for partition. 
In the later suit of 1918, it is true, an issue was framed. Did 
Maung Paik’s heirs sell his share to the plaintiffs and if so ig 
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the sale valid ? But this issue was ofiose having already been 
decided in the plaintiffs’ favour in the former suit. The only 
question in issue in the later suit was whether the plaintiffs were 
entitled to a partition of the whole holding and this was clearly 
not res judicata. The learned Divisional Judge was in our 
-opinion mistaken in holding that the later suit was’ barred 
because the plaintiffs failed in the earlier suit to ask for partition 
.of the whole holding, for the plaintiffs’ case in that earlier suit 
was, that there had in fact already been an amicable partition in 
Maung Paik’s life-time by which Maung Paik got the southern 
half of the land and Po U the northern half. In this alleged 
state of facts, the correctness of which neither Po U nor any 
-of the other parties to the suit of 1916 disputed, there was 
clearly no ground for the. plaintiffs to ask for partition of the 
whole holding. 

The ground abovementioned on which the learned 
Divisional Judge has disallowed the plaintiffs’ claim to 
partition appears to us to fall under Order 2, Rule 2, Clause (3), 
rather than under section 11, Explanation IV. The plaintiffs 
were no doubt entitled to ask for partition of the whole land in 
their first suit and they omitted to do so without getting the 
leave of the Court. But this is immaterial unless the cause of 
‘action is held to be the same in both suits. In the first suit 
they asked for possession of the southern half basing their 
-claim on their purchase of a half share from Maung Paik’s 
heirs and on the alleged partition between Maung Paik and 
Po U by which the southern portion of the land was taken to 
have been allotted to Maung Paik. In the present suit their 
claim for partition of the whole land is based ‘on their 
purchase alone; they can no longer rely on the alleged 
‘partition between Maung Paik and Po U as that has been 
decided against them in the earlier suit. The term “ cause of 
action” is explained by Garth, C.J., in the case of Denoboun- 

* dhoo Chowdhry v. Kristomonee Dossee (1) as being the grounds 
-on which the claim is founded in each particular case. A 
reference may also be made to the case of Abdun Nasir and 
another v. Rasulan (2). That wasa suit brought for partition 
of a joint estate. The trial Court held that as regards one 
piece of land the suit was barred under section 43 of the old 

(1) (1877) 1.L.R. 2 Cal., 152. (2) (1893) I.L.R. 20 Cal., 385. 
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ie Code (corresponding to Order 2, Rule 2, of the present Code) 
Maun Lu because the plaintiffin a former suit for joint possession 
ae against the defendant had omitted to include this particular’ 
Mavne Po U. piece of land in his claim for joint possession. The High Court 
ieicone reversed this decision holding that the cause of action was 
different in the two cases. In the first case the cause of 

action was exclusion from joint possession by a co-sharer, in 

the other case the causeof action was the right of every 
co-sharer to bring an action against his co-sharer to have the. 

joint estate partitioned and to obtain his separate share. 

These causes of action were held to be separate and distinct.. 

So here, in the first case Lu Tha was suing for separate 
possession of a share alleged to have already been partitioned 

to Maung Paik while in’ the present case he is suing his 
co-sharer, Po U, for partition of the whole of the joint property, 
Reference may also be made to the Bombay case of Shivram 

v. Narayan and others (3). The plaintiff, Shivram, sued for 
partition of 39 acres of joint family land. In an earlier suit 

he had unsuccessfully sued to establish his right to 7 acres of 

that land alleging then that there had been a partition and 

that these acres of land had been allottedto him, and that claim 

had been rejected on the ground that no such partition had 

taken place. It was held by the High Court that the earlier 

suit brought to establish his sole right to the 7 acres of land. 

* did not bar his subsequent suit for partition of the whole of the 

joint family land including the 7 acres in question. 

The decrees of both the Lower Courts are set aside and we 
direct the District Court to make a just and equal partition of 
the whole holding, 66°52 acres, between the plaintiffs and the 
defendant, Po U. Ifthe parties cannot agree between them- 
selves as to how the line of division between the two portions. 
should be drawn, it should be drawn roughly north and south 
according to the kazin bunds giving to each of the parties as 
nearly as may bé one half of the northern portion of the 
holding and one half of the southern portion of the holding... 
The plaintiffs’ costs in all Courts will be borne by the. 
defendant, Po U. 

(8) (1881) I,L.R. 5 Bom., 27. 
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Before Mr. Justice Robinson, Chief Judge, and Mr. 
Justice Macgregor. 
S. JOSEPH BROTHERS AND COMPANY v. 
O. RAISEE AND COMPANY.* 
Hamlyn—for appellants. 
Das—for respondents. 

Rangoon Rent Act, 1920—Section 10—Bona fides—Definition of 
“own occupation.” 

Aa firm having purchased a house of which B, another firm, were 
tenants, gave them notice to pay an enhanced rent or to quit. B having 
refused to do either, A brought a suit for ejectment on the ground that 
the premises were bond fide required by them for their own occupation. 
They alleged that the upper storey was required to house their assistants 
and that they intended to use the lower story as a godown. 

Held,—that the premises were bond fide required and that they were 
required for A’s “* own occupation” within the meaning of section 10 of 
the Act. 

Epsom Grand Stand Association (Limited) v. E. J. Clarke, (1918-19) 
35 T.L.R., 525; Stovin v. Farebrass, ibid, p. 659; Errington v. Metro- 
politan District Railway Company, (1881-82) 19 Chan. Div., 559 at p. 
571 ; Fricker v. Van Grutten, (1896) 2 Chan., 649—referred to, 

Robinson, C.J.— Defendants-appellants are a firm of jewel- 
lers who were the tenants of the ground floor of No. 40, Phayre 
Street, where they had their shop. They allege that they 
subsequently rented the whole house and agreed to pay Rs. 
100 per mensem rent and that there was an oral agreement or 
understanding with their landlord tnat in consideration of this 
rent and of their making certain improvements they were to 
be allowed tc occupy the premises as long as they pleased. 

In June 1919 the landlord sold the house to plaintiffs-res- 
pondents who at once wrote to appellants raising the rent to 
Rs. 150 and requesting them if they were unwilling to pay this 
enhanced rent to quit. Appellants refused to do either and 
on the 20th December 1919 a suit was filed praying for eject- 
ment and compensation for use and occupation. 

The written statement was filed on the 2nd February 1920 
and the case went into the contested list. On its coming up 
for trial plaintiffs asked leave to amend their plaint by reason 
of the enactment of Burma Act II of 1920. This was an Act 
to temporarily restrict the increase of rents in the City of 


* Appeal against the judgment of Young, J., on the Original Side. 
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Rangoon and was passed on the 3rd April 1920 and came into” 
force on the 6th April 1920. 

Leave being given an amended plaint was filed in which 
plaintiffs stated, in the words of the Act, “that the premises 
in suit are bona fide required by them for their own occupa- 
tion.” 

Plaintiffs alleged that they. had seven assistants for whom 
they had under agreements to provide lodging and that they 
required the upper storey for these assistants to live in and 
intended to use the lower storey as a godown for storing 
gunnies in which amongst other things they dealt. They now 
further argue that even if they should fail on this ground, 
under which they are entitled as of right to a decree, they 
should succeed on the general ground allowed by the Act, 
namely, if they can show any ground which may be deemed 
satisfactory by the Court. 

Defendants deny that the claim is made bona fide; they 
urge that the Act only permits a decree where the premises 
are required for the landlord’s own, that is personal, occupa- 
tion and that the general discretion granted to the Court 
cannot permit a decree to be granted on the very ground that 
plaintiff had failed to prove as one of the specified grounds 
giving an absolute right. 

The Act is one of Emergency Legislation due to the effects 
of the great war and it is enacted primarily to restrict the 
increase of rents. _ It contaius provisions to prevent evasions 
of its main object. By section 10, sub-section (1), it is provided 
that no order or decree for the recovery of possession of any 
premises shall be made'so long as the tenant pays or is ready 
and willing to pay rent to the full extent allowable by the Act 
and performs the conditions of the tenancy. Sub-section’ (2) 
enacts that the same rule shall ordinarily apply even though 
the lease may have expired or the premises have been trans- 
ferred. 

To this main rule exceptions are provided in the proviso to 
sub-section (1). These are divided into three classes (a) cer- 
tain conduct on the part of the tenant will deprive him of the 
protection of the Act ; (b) the bona fide needs of the landlord 
are to override the express rule ; and lastly (c) a general pro- 
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vision is made for special cases in which interference with 
rights of ownership would be tinjust leaving it to the discretion 
of the Court to decide whether a sufficient case is made out. 
Thesé are not specified because it is impossible to provide for 
all the various circumstances that may arise. 7 

It is with the second of these exemptions that we have to 
deal in this case. Have the plaintiffs established, for the 
onus is on them, that the premises are bona fide required for 
their own use ? 

As to the requirement of bona fides Mr. Hamlyn urges that 
there could be no bona fides unless the premises were reason- 
ably required. The argument may have been based on the 
analogous provision in the English Act, The Increase of Rent 
and Mortgage Interest Act, 1915, section 1, sub-section (3), 
though it was not quoted tous. In that Act exception is made 
where “ the premises are reasonably required by the. landlord 
for the occupation of himself or some other person in his 
employ....... * and in Epsom Grand Stand Association 
(Limited) v. E. J. Clarke (1) the distinction between reasonably 
required and bona fide required is pointed out. Lord Justice 
Bankes said: “The plaintiffs had to satisfy the Court that the 
premises were reasonably required. It was not merely a ques- 
tion of their acting bona fide. They must not only act bone 
fide, but they must act reasonably in requiring the possession 
of the premises. Whether the premises were reasonably 
required must depend on the circumstances.” Again in Stovin 
v. Farebrass (2) the same learned Judge said: “the Court 
could not be entitled to make an order for possession in a case 
where a landlord proved that his claim to possession in order 
to put some person in his employ into a dwelling-house was 
bona fide, but failed to prove it was reasonable.” 

Again in Errington vy. The Metropolitan District Railway 
‘Company (3) Jessel, M.R., said: “ It is the Company who are to 
be the judges of what they require unless they are not acting 
-bona fide, and the evidence, and the only evidence required, is 
the opinion of the Engineer or Surveyor, or other officer of 
the Company, unless the other side can shew that they are 


(1) (1918-19) 35 T.L.R., 525. (2) Ibid, p. 659. 
(3) (1881-82) 19 Ch. Div., 559 at p. 571. 
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not acting bona fide. Now, of course, you can show want of 
bona fides in two ways. You may show it by proving that the 
lands are wanted for some collateral purpose as a fact, or you 
may show it by proving that the alleged purpose is so absurd 
under the circumstances that it cannot possibly be bona 
fide.” 

There is thus a vast difference between “reasonably re- 
quired” and “ bona fide required.” The latter expression 
means that plaintiffs’ alleged need is genuine and not a mere 
fiction. He states he has at present to hire premises for 
his assistants to live in and his rent of those premises has: 
been raised. If hé could have possession of his own house he 
would be free from trouble and: possibly litigation as to 
rent and he would have certainty of peaceful tenure. It is 
clearly impossible to hold that this is not prima facie bona 
fide. \tis not for him to show that his desire to have his ow 
house for these purposes is under the circumstances a reason- 
able desire but merely that it is a genuine wish. 

In reply defendants seek to show that he would gain no 
advantage by the change but that is an attempt to show it is 
not reasonable and no proof that it is not bona fide. They 
cannot show that the premises are really required for some 
totally different object nor can they establish that the allega~ 
tion is so absurd that it cannot be genuine. It is true this 
was not at first alleged but when the plaint was filed it was not 
necessary. Plaintiffs wanted to get vid of the tenant and 
adopting the usual course raised the rent. When the Act was 
passed they alleged the necessary ground and I do not think 
this fact points to or establishes a want of bona fides. On 
this point therefore defendants fail. 

The next matter for consideration is whether the words: 
“required by the landlord for his own occupation” in the Act 
mean for his own personal occupation only. Mr. Hamlyn. 
urges that this is the only possible interpretation unless the 
whole purpose of the Act is to be defeated.. He urges that 
had the legislature meant to include others besides the land- 
lord it could and would have said so. But it might easily be 
retorted that the words his own personal occupation might 
equally well have been employed. He refers us to the case of 
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Fricker v. Van Grutten (4) where the Court had to consider 
the meaning of the words “ without his own consent in writing ” 
without which a person could not be made a plaintiff in an 
action. It was held that this meant that the person must sign 
his consent with his own hand and the consent could not be 
given on his behalf by his solicitor. This authority is of no 
assistance in the present case. The use of the word “own” 
there was in conjunction with “in writing” and it was held 
that the words were to be interpreted as in a Procedure Act 
dealing with a similar question in which the language used 
was “in writing under his, her, or their hands.” The subject 
in the present case is different and “ own” is used in conjunc- 
tion with “occupation.” We must decide the question with 
due regard to the definitions of “ premises” and “landlord” 
and to the object of the Act. 

The expression “ premises” includes any building, even a 
stall in a market; “Landlord” many persons besides the 
actual owner, and even a tenant who sublets. There may be 
thus more than one “landlord.” A man may occupy premises 
under the Act in many ways other than by residing in them 
or employing them himself personally. Premises are occupied 
for other purposes than personal residence. They may be and 
often are occupied for the purposes of a business for which 
the immediate and personal occupation of the proprietor is 
unnecessary. A business may need a house for storage of the 
goods dealt in, it may use it for a shop or for the residence of 
managers or employers but in all these cases it is occupied by 
the owner of the business. He may not even be in the country 
at all but yet he and not those in actual possession occupy it. 
If the occupation contravenes any rule or bye-law of a muni- 
cipal or other authority the person to be held ultimately res- 
ponsible is not the man in actual possession but the real owner.. 

If the premises are used for the place of business of a 
firm, who occupies them? Surely not the manager or agent in 
immediate control but the proprietor of the firm and equally 
surely the legislature must have realized this. Had it there- 
fore been intended that the immediate possession of the owner 
was intended this would have been made clear beyond alt 

(4) (1896) 2 Chan., 649. , 
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question. Had the plaintiff firm been in occupation of this 
hotise using the ground floor as a godown and the upper 
floor as residential quarters for the staff necessary to run the 
business could it have been seriously argued that the firm 
was not in occupation and if in occupation for whose occupa- 
tion would it be holding the premises but its own occupa- 
tion? 

The Act was intended primarily to restrict the increase of 
rents and to restrain. any acts intended to defeat this object 
while outwardly seeming to comply with its provisions. It 
interfered with private rights of ownership which did not 
strictly fall within the limits of the exceptions to its main 
provision. But this interference is not to be enlarged and 
while the owner must show that his case falls within the 
exception allowed the Court cannot require more or extend 
the bounds of the interference. Here the landlord puts 
forward the grounds on which he requires the premises and 
his grounds are, we consider, bona fide. He may well require 
the premises for these purposes and they are purposes properly 
included in the words his own occupation. 

But over and beyond this there is in my opinion another 
reason for the insertion of the word “own.” The legislature 
wished to defeat evasion of the Act by the ejectment of tenants 
who refused to pay an increased rent and to guard against the 
spossibility of the evasion of the Act by a plausible device. A 
landlord might pretend that, though he did not require the 
premises for his own residence or use, they were required for 
this relations or friends or business connections. He might 
wish to help a man to whom it would be to his advantage to do 
a good turn and who was really in need of premises. The 
genuineness of such allegations would be very hard to dis- 
prove. Such action had therefore to be forbidden and to 


-effect this object the word “own” was put in. It was not with 


the object of limiting the occupation to the landlord himself 
personally or to deny him the right to use the premises for his 


.bona fide business or other requirements but to safeguard the 


-evasion of the Act. It was not to limit the user by the land- 
lord but to prevent a transfer which had for its real object the 
eviction of a recaicitrant tenant. 
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The appeal therefore fails and is dismissed with costs. 

The execution of the decree is to be stayed by consent for 
one month from to-day to allow appellants time to find other 
premises. 

Macgregor, J.—Plaintiffs-respondents are a Bombay firm 
of general merchants and commission agents with a branch in 
Rangoon, where they rent a large godown in Latter Street 
used for the storage of gunny bags, rice, beans and other 
merchandise. They employ seven assistants, and for these 
they provide food and house accommodation free, the latter 
consisting of a room in Edward Street for whizh they paid 
Rs. 65 a month rent until July 1919 when it was raised-to 
Rs. 90. On 2nd June 1919 they acquired by purchase the 
premises No. 40, Phayre Street, of which the defendants- 
appellants were in occupation as monthly tenants on a rent 
of Rs, 100, and on 10th June 1919 they sent to appellants a 
notice to quit on Ist July afterwards extended to Ist August 
unless they were agreeable to pay a rent of Rs..150. Appellants 
objected and are still in occupation. The suit for ejectment 
was filed on 20th December 1919, and an amended plaint was 
filed when the Rangoon Rent Act (Act II of 1920) came into 
force in April 1920. 

The question for decision is whether, in the language of the 
proviso to section 10 (1) of the Rangoon Rent. Act, the 
premises are bona fide required by plaintiffs for their own 
occupation. I agree with the learned Chief Judge that the 
landlord’s own occupation here includes occupation by persons 
in hisemploy. A more difficult question is the construction 
of the phrase “ bona fide required.” The words in the corre- 
sponding section of the English Act of 1915 are “reasonably 
required.” It happens that in Epsom Grand Stand Association 
(Limited) v. EB. J..Clarke (1) Lord Justice Bankes wrote: “ The 
plaintiffs had to satisfy the Court that the premises were 
reasonably required. It was not merely a question of their 
acting bona fide. They must not only act bona fide, but they 
must act reasonably in requiring possession of the premises. 
Whether the premises were reasonably required must depend 
on the circumstances. The circumstances must be - stated 


(1) (1918-19) 35 T.L.R., 625. 
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from which it would be possible for the Court to decide 
whether the premises were reasonably required or not.” 

“They must not only act bona fide,” i.e. as 1 understand it, 

it was not enough that they should really and truly intend to 

use the premises for their own occupation. But we are here 

not quite on the same position, for we are construing. the 

Company. meaning of “bona fide required” as the words of an enactment, 

== and regard must, it seems to me, be had to the force of the word 

“required” which suggests some element of need or necessity, 

or at feast adequate motive. The question then is whether 

plaintiffs, on whom the onus lies, have shown that they bona 

fide require the premises. Their managing partner in Rangoon 

and two of their assistants gave evidence. The managing 

partner says that they purchased the premises because they 

wanted to occupy them, and as they are a Bombay firm with a 

staff to provide for in Rangoon, and as eviction of the staff 

from the Edward Street house might have been a serious in- 

convenience in the prevailing scarcity of houses, the statement 

is entitled to credit. As it was, they had to submit to an 

increase of the Edward Street rent from Rs. 65 to Rs. 90. No 

doubt the Rangoon Rent Act has since given certain reliefs in 

the way of recovery of excess rents, but plaintiffs are not 

bound to take such action; and also in the way of fixity of 

tenure; but when plaintiffs have a house of their own, it 

appears to me that, although it is admitted that there is no 

fault to find so far with the Edward Street lodgings, when they 

desire, instead of having their staff lodged here and hiring an 

additional godown there, to have both staff and godown 

together in premises of their own which they have gone to the 

expense of buying for that purpose, they may be said bona fide 

to require the premises. 1 agree with the learned Chief Judge 

that too much significance need not be attached to the notice 

to pay enhanced rent or quit. If plaintiffs expected that 

defendants would decline to pay the enhanced zent, they were 

right. This notice was sent by plaintiffs before their own 

Edward Street rent had been“increasedland shows at the most 

that for a substantial consideration they would defer the 

transfer of their staff. As regards the lower floor, plaintiffs 

say that they want it to store gunnies. This statement may 

also be believed for besidesJthat it appears a suitable room for 
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‘such a purpose, plaintiffs about the time of filing their suit 
ave up an additional godown for which they were paying 
rent. It is credible that they require an additional godown, 
although, it may be in the expectation of an carly decree, they 
made their Latter Street godown do. The statement that they 
gave up the extra godown because they did not require it is 
only that of plaintiffs’ Head Clerk. 

Considering that plaintiffs bought the house for their own 
use and in view of the grounds they show for wanting both the 
upper floor and the lower floor, I am of opinion that they have 
shown that they bona fide require the premises for their own 
occupation and I concur in dismissing the appeal with costs. 


Before Mr. Justice Rigg. 


S. R. M. M. C. T. CHETTY FIRM +. CHIMANBUX 
BHOWSINGHA. 
Rutledge and Aiyer—for applicants. 
Giles—for respondent. 

Execution of Decree in two or more districts. 

There is nothing in the Code of Civil Procedure prohibiting the 
concurrent execution of a decree in two or more districts. It is a matter 
for the discretion of the Court to direct or to refuse concurrent execution. 

Saroda Prosaud Mullick v. Lutchmeeput Sing Doogur, (1871-72) 
M.I.A., 529; Kristokishore Dutt v. Rooplall Dass, (1882) I.L.R. 8 Cal., 
+689—followed. ; ‘ 

The S. R. M. M. C. T. Chetty firm obtained a decree in Civil 
Regular Suit No. 310 of 1915 against the respondent for 
Rs. 22,500 with interest at 6 per cent. perannum. On the 27th 
December 1917, Rs. 2,000 were paid towards satisfaction of 
‘the decree. In June 1919, the decree was transferred to the 
High Court, Calcutta, for execution with the usual certificate 
and no steps were-taken to execute that decree. On the 25th 
August 1920, an application was made to this Court for the 
execution of the decree by the arrest of the judgment-debtor, 
and a furthér application was made-for the attachment and ~ 
sale of certain properties. In Civil Execution Case No. 340 of 
1910 Sir Charles Fox in passing orders on an application for 

-execution said, “the decree having been sent to another Court 
‘for execution, it is not in my opinion open to this Court to 
smake an order ‘for execution until this decree is returned.” 
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The Deputy Registrar has referred the question of whether 
the applications for execution in Civil Execution No. 210 of 
1920 can be proceeded with in view of the order of Sir Charles 
Fox. The applicants contend that the order was passed 
without the point being argued and is contrary to the decision 


- of the Privy Council in Saroda Prosaud Mullick v. Lutchmee- 


put Sing Doogur (1) and is therefore not binding on me. It is 
doubtful whether the order of a single Judge on the Appellate 
Side is binding on a Judge sitting on the Original Side of this 
Court, as appeals from such decisions lie to a Bench of two 
Judges. It is unnecessary to decide this point, if the ruling of 
their Lordships applies to execution proceedings under the 
Civil Procedure Code of 1908, as all Courts in India are bound 
by relevant rulings of the Judicial Committee. In the case 
cited, which was decided under the Code of 1859, their Lord- 
ships held that there was nothing in the provisions of that 
Code to prevent a decree being executed simultaneously in two 
or more districts. The only other case dealing with the point 
under reference is so far as I know that of Kristokishore 
Dutt v. Rooplall Dass (2), in which the ruling of the 
Privy Council was held to be decisive on the question under 
discussion and was stated to be in accordance with several 
decisions of the Court. This case was decided under the Code 
of 1877, but the Code of 1882 made no difference in the proce- 
dure and in Calcutta the practice of allowing: simultaneous 
executions to proceed, was followed, subject of course to the 
exercise of the judicial discretion of the Court. The objection 
to the simultaneous execution of a decree in two Courts is that 
the judgment-debtor may be harassed and may suffer injury 
from unnecessary proceedings. Provision to alleviate any 
hardship likely to result from simultaneous execution. is made 
in Order XXI, Rule 26, which enables a judgment-debtor to 
apply to a Court to which a decree has been sent for execution 


-to stay its proceedings. It is stated however in a note to 


section 38, Code of Civil Procedure, by Messrs. Amir Ali and 

Woodroffe that although the legality of concurrent execution’ 

has been recognized in practice it was not generally carried 

out. It is argued that it was intended to abolisii concurrent 
(1) (1871-72) Moore 1.A., 529. _ (2) (1882) ILL.R. 8 Cal., 689. 
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execution, when the present Code was introduced, and 
section 46 is cited as proof of that intention. Section 46 gives 
the Court that has passed the decree power to issue a precept 
to another Court to attach specified property, such attachment 
to be in force for two months or any longer period directed by 
the Court issuing the precept. This section merely provides 
for an interim attachment of property by precept and such 
precept could be issued in anticipation of a decree transferred 
for execution. Order 21, Rule 5, provides that where the Court 
to which’a decree is sent is situate in the same district as the 
Court that passed the decree, a direct transfer of the decree 
can be made, but in other instances the transfer must be made 
through the District Court. Section 6 provides the procedure 
for the transmission of such decrees: It is obvious that the 
transfer system involves delay. and I do not think section 46 
was enacted for any other purpose than to avoid delays and 
protect decree-holders. I am unable to find anything in the 
new Code to prohibit concurrent executions. It is a matter 
for the discretion of the Court to direct or to refuse con- 
current execution. In the present case the judgment-creditors 
state that no steps have been taken to execute the decree in 
Calcutta, and that they will ask for the proceedings there to be 
closed. In these circumstances there can be no objection to 
execution of the decree at Rangoon. I make no order as to 
costs of this reference. 





Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
Heald. 
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Ginwala—for respondent. 
Civit Procedure Code, section 47—Matters to be established before 
@ case comes under—Interpretation of “ representatives.” 
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A Chetty firm obtained a simple money decree against A.and had 


certain immoveable property attached in execution thereof. The property 
was sold by auction and purchased by the decree-holder. The latter did 
not take steps to obtain possession, but after the period of limitation which 
applies to applications relating to execution had expired, sold the property 
to B. After B’s death his widow brought a suit fer possession and 
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mesne profits against the representatives of A, who was then dead, and 
obtained a decree. A's representatives appealed alleging, inter alia, that 
the suit was barred by the provisions of section 47, Civil Procedure Code. 

Held,—that in considering whether the case is one which comes within 
the purview of section 47, two matters have to be established : the question 
must be one between the parties to the suit or their representatives, and 
must further be onc relating to the execution, discharge or satisfaction of the 
decree. In this case B acquired the ownership of the property from the 
decree-holder gua auction purchaser ; he did not become the representative 
of the decree-holder qua decrce-holder. The decree was satisfied so far as 
the property in suit was concerned on thesale of that property which there- 
upon ceased to be liable to be used tosatisfy the decree. The matter was- 
therefore not one relating to the execution, discharge or satisfaction of the 
decree. For these reasons section 47, Civil Procedure Code, lid not apply 
and the suit lay. : 

Madhusudan Das and another v. Govinda Pria Chowdhurani, 
(1900) I.L.R. 27 Cal., 34; Hari Charan Dutta v.Monmohan Nandi and 
another, (1913-14) 18 C.W.N., 27; Sandhu Taraganar and another v. 
Hussain Sahib and others, (1905) 1.L.R. 28 Mad., 87; Bhagwati v. 
Banwari Lal and others, (1909) I.L.R. 31 All., 82; Sadashin Bin 
Mahadu Dhob v. Navayan Vithal Mawal, (1911) 1.L.R. 35 Bom., 452; 
Goba Nathu Baroia v. Sakharam Teju Patil, (1920) 22 Bom. L.R., 
1101; Prasunno Kumar Sanyal v. Kali Das Sanyal, (1992) 1,L.R. 19 
Cal., 683—rcferred to. 

Robinson, C.J.—The Chetty firm of R.M.M. obtained a 
money decree on a pro-note against one Ah Fee, In execution 
of the decree they attached some land and a pucca building 
thereon belonging to Ah Fee. ‘This property was sold by 
auction and was bought by the decree-holder on the 30th April 
1909 for Rs. 4,000. The decree-holder’did not, however, 
obtain possession of the premises. Several years later R.M.M. 
is said to have sold the premises to the respondent's husband, 
and after his death she brought a suit for possession of the 
premises and mesne profits against the present appellants who 
are the daughter, son-in-law, daughter, and son of Ah Fee. 
After Ah Fee’s death his wife occupied the house, and after her 
death their children, the appellants, went into possession, The 
Lower Court has granted respondent a decree declaring 
respondent was the owner and entitled to possession and also 
granting decree for Rs. 120 for mesne profits. Against that 
decree the present appeal is filed. Two grounds of appeal are 
taken; firstly, that no suit lies under section 47, Civil Procedure 
Code, and that any application under section 47 would now be 
barred ; secondly, that though they put plaintiff to proof of the 
sale by R.M.M. to her the sale was not legally proved, nor was. 
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the power of the agent of R.M.M. to sell the property esta». 
blished. 

As regards the question whether such a suit is barred by 
the provisions of section 47, Civil Procedure Code, there is a 
very great divergence of opinion in the decisions passed by the 
various High Courts. The authorities are very fully considered 
in several of the cases and it is not necessary for us to collate 
and discuss them in detail. In Madhusudan Das and another v. 
Govinda Pria Chowdhurani (1) it was held that proceedings for 
the delivery of possession to tie auction-purchaser after sale in 
execution of the decree are proceedings in execution of the 
decree, and the question was one that came under section 244 of 
of the Civil Procedure Code and must be decided under that 
section and not by a separate suit. The latest authority of the 
Calcutta High Court, to which we have been referred, is Hart 
Charan Dutta v. Monmohan Nandi (2), where it was held that 
the matter was one that came under section 47 and that an 
appeal therefore lay from the decision. A divergence in views 
of the High Courts is set out, and it was held that the balance 
of authority was in favour of the view that this question comes 
within the scope of section 47 of the Code. The learned Judge 
further remarked’ that “on the question of principle I agree 
with the reasoning of Stanley, C.J., in the case of Bhagwati ve 
Banwari Lal.” Fo that case we shall shortly refer. In the 
Madras High Court there has been a long series of decisions 
holding that the question falls within the purview of section 
244 of the last Code of Civil Procedure. This view was taken 
in the case of Sandhu Taraganar v. Hussain Sahib (3) where 
Sir Arnold White, C.J., remarked on the point whether this was 
a question relating to the execution, discharge or satisfaction 
of the decree that “if the matter were res integra 1 should be 
disposed to hold that the question is not one relating to the 
execution, discharge or satisfaction of the decree. It has been 
held, however, ina series of cases decided by this Court that 
proceedings between a decree-holder who has purchased at a 
Court auction and the judgment-debtor are proceedings relating 
to the execution, discharge or satisfaction of the decree.” He 


(1) (1900) 1.L.R. 27 Cal., 34. (2) (1913-14) 18 C.W.N., 27. 
{3).(1905) 1.L.R. 28 Mad.. 87. 
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then refers to a number of authorities and continues, 
“ Although the decisions on the point are not altogether uniform, 
the balance of authority certainly supports the view taken by 
the Lower Appellate Court in this case.” On the question as 
to whether the purchaser from a decree-holder who has 
purchased at a Court auction is a representative of the decree- 
holder for the purposes of section 244 he held thatthe 
authorities appeared to be all one way, namely, that he was 
such a representative, and he saw no reason to take a different 
view. Subrahmania Ayyar, J., held thatlit was now too late to 


- contend that the question was not one relating to the execution 


of the decree. The matter was next considered by a Full 
Bench of the Allahabad High Court in Bhagwati vy Banwari 
Lal (4), and it was held by three out of the five Judges com- 
posing the Bench that a decree-holder, whether holding a 
decree for sale on a mortgage or a simple money decree, who 
purchases at a sale held in execution of such decree property 
belonging to his judgment-debtor is in the same position as 
would be any other purchaser at an auction sale held in 
execution of a decree and that after confirmation of a sale the 
purchaser who had failed to obtain possession of the property 
purchased might claim possession either by an application or 
also by suit and that section 244 of the Code was no bar to 
such a suit. Stanley, C.J., and Knox, J., were of the contrary 
opinion. The whole matter was again considered by the 
Bombay High Court in Sadashin Bin Mahadu Dhob v. Narayan 
Vithal Mawal (5). The Court agreed with the views taken by 
the Calcutta and Madras High Courts and differed from that 
taken by the Allahabad High Court. In the course of their 
judgment they say, “We think that the execution of the decree 
is not complete and final, until in the one case the decree - 
holder actually receives the sale proceeds through the Court, 
and in the other case until he secures possession of the pro- 
perty through the Court.” They further pointed out that they 
would have allowed the suit to be treated as a proceeding in 
execution, but for the fact that the execution of the decree was 
barred by limitation at the date of the suit. However, ina 
very recent ruling of the Bombay High Court in the case of 
(4) (1909). I.L.R. 31 All, 82, (5) (1911) ILL.R. 35 Bom., 452. 
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Goba Nathu Baroia v. Sakharam Teju Patil (6) the ruling to 
which we have just referred was distinguished and doubted and 
the Full Bench decision of the Allahabad High Court was 
approved. Macleod, C.J., said, “‘ For myself I feel inclined to 
doubt the decision in Sadashin Bin Mahadu Dhob v. Narayan 
Vithal Mawal. 1 would prefer to follow the decision of the 
Full Bench of the Allahabad High Court in Bhagwati v. 
Banwari Lal.” Inthe case before him however there was a 
‘second defendant who set up an independent title to the pro- 
perty and who was not a party to the suit. It was therefore 
held that the suit would lie. Heaton, J., said, “Whether the 
decision in Sadashin vy. Narayan is correct or not (and I think 
it may need reconsideration), yet the case as presented by the 
plaintiff here is certainly not one which can be summarily 
dismissed on the ‘ground that the suit will not lie.” It will thus 
be seen that though the Calcutta High Court has not always 
taken the same view the balance of authority is clearly in 
favour of holding that a separate suit would be barred by the 
provisions of section 47. The Bombay High Court also took 
that view but has since expressed grave doubts as to the 
correctness of it. Similar doubts have been expressed by the 
Madras High Court, but owing to a long course of decisions , 
they have acted on the principle of stare decisis, while the 
Allahabad High Court while holding that a suit is not barred 
. only did so by a majority of Judges. 

This being the state of the authorities, we propose to consider 
the question without referring to them in detail. In the 
present appeal the facts are that the decree-holder had obtained 
a simple money decree, that in execution thereof he brought 
certain immoveable property to sale, obtained leave to bid and 
became the action-purchaser himself. He paid the purchase 
price into Court andthe sale was confirmed and the sale 
certificate issued to him. He did not however proceed to 

* obtain possession, and after the three years’ limitation which 
applies to applications under section 47 had expired he sold the 
property to the present respondent’s husband. In considering 
the question whether the case is one which comes within the 
purview of section 47, it must be remembered that before it can 

(6) (1920) 22 Bom. L.R., 1101. 
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do so two matters have to be established. The question must 
be one between the parties to the suit or their representatives 
and must further be one relating to the execution, discharge or 
satisfaction of the decree. The first question then is whether 
the respondent is to be held to be the representative of the 
decree-holder within the meaning of section 47 and whether 
the appellants must be held to be the representatives of the 
judgment-debtor. As to them they are sued as the children 
of Ah Fee, the original judgment-debtor, and we think it is 
clear that they are sued as his legal representatives in 
possession of the property. Asregards the respondent, she, 
being regarded as a purchaser from the decree-holder, may or 
may not be held to be the representative of the decree-holder 
according to the interpretation that is put on that word a: 
used in the section. j 
It cannot be doubted that the object of the enactment of 
this provision was to enable a litigant who had obtaineda 
decree to realize the fruits of his decree by obtaining execution 
in a speedy, simple and inexpensive manner and that it was 
intended to avoid the delay and expense which must arise if it 
is necessary for a separate suit to be filed. At the same time 
it must be remembered that an ordinary purchaser is allowed 
by Article 138 of the Limitation Act 12 years within which to 
recover possession of the property purchased, and we can find 
no reason to suppose that by the enactment of section 47 the 
legislature contemplated the taking away of that right except 
in the case of persons for whom and for whose benefit a 
special and summary procedure was provided. It must 
therefore be clearly shown that the plaintiff falls within the 
provisions of that section. The decision of their Lordships of 
the Privy Council in Prosunno Kumar Sanyal v. Kali Das 
Sanyal (7) has been pressed upon us as showing that a narrow 
construction is not to be placed on the language of the section 
when a question has arisen as to the executior, discharge or 
Satisfaction of the decree between the parties tothe suit in 
which the decree was passed. Their Lordships were dealing 
with the case where property had been sold in execution and 
the judgment-debtor applied to set aside the sale on the ground 


(7) (1862) I.LiR. 19 Cal., 683. 
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of fraud. They made the auction-purchaser a party, and what 
their Lordships, in our opinion, meant to lay down was that 
the presence of the auction-purchaser on the record should 
not be used to take the question out of the section. That was 
# question which clearly related to the execution, discharge or 
satisfaction of the decree, and the argument was that the 
auction-purchaser was as much interested as anybody else 
and the question therefore should not be held to be one arising 


between the parties to the suit. While no doubt it has always: 
been recognised that a narrow construction shculd not be. 


placed on the section, this cannot be used as an argument in 
support of extending the object and intent of the section 
beyond the limits that the language used justifies. The section 
appears to us as intended to apply only to those cases in which 
the contesting parties were parties to the original suit or their 
representatives with reference to the original decree and that 
it should not be extended to cover all those persons who, by 
subsequent events,may have acquired an interest in ‘the 
property brought to sale quite independently of the decree that 
had been given. The legal representatives of the decree- 
holder who had died or the assignee of a decree would no 
doubt be his representatives within the meaning of the section, 
but to hold that a person who purchases the property brought 


to sale is the representative of the decree-holder appears to . 


us to be going beyond the limits that the legislature contem- 
plated. A purchaser from a decree-holder auction-purchaser 
no doubt acquires the interest and the rights of the auction- 
purchaser, but we can see no justification for holding that he 
is therefore to be deprived of the rights of an ordinary auction- 
purchaser to bringa suitat any time within 12 years to 
recover possession. A representative within the meaning of 
the section, we think, must be a person who is a representative 
with direct reference tothe decree. In acase in which the 
property realises at auction an amount larger than the amount 
of the decree, the decree must, we think, be held to be satisfied, 
The decree-holder auction-purchaser must pay the amount of 
his bid into Court, and it is open to him to withdraw the 
amount sufficient to satisfy his decree. The question whether 
he has obtained possession of the property he bought appears 
to us to be outside the question whether the decree has been 
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satisfied. He becomes the owner of the property and what 
the purchaser from him acquires is that ownership. So far as. 
the decree is concerned, the property is no longer liable to be 
used to satisfy the decree. In the present case the decree is a 
simple money decree, and if that decree has been fully paid, 
the decree is satisfied, and if the amount realised is not 
sufficient to satisfy the decree, further proceedings in execution 
to obtain satisfaction of the balance cannot be taken against 
that property. So far therefore as the decree is concerned, 
the property is outside it altogether and therefore steps to 
recover possession could not be said to be steps in aid of 
execution or relating to the execution. We are not consider- 
ing the question with reference to an attempt by the decree- 
holder auction-purchaser himself to recover possession of the 
property that he has purchased. We are only dealing with the 
position of a purchaser from him of the ownership of the 
property. We would therefore hold that the purchaser from. 
the decree-holder auction-purchaser is not a representative of 
the decree-holder qua decree-holder. It has been argued that 
a decree-holder auction-purchaser occupies two diflerent 
capacities with reference to the decree and that when he has. 
purchased the property he is to be treated merély as an auction- 
purchaser so far as the recovery of possession of the property 
is concerned. As regards a purchaser from him, we think the 
purchaser steps into his shoes as auction-purchaser but not as 
decree-holder: 

The next question is as to whether the matter is one 
relating to the execution, discharge or satisfaction of the 
decree. We have shown that the more recent opinion 
generally tends in the direction of holding that it is not such a 
matter and we are clearly of that opinion. Itis in our view a 
question outside or beyond the question of execution and for 
the reasons we have given above we must hold that section 47 


does not apply to such a case as this and that therefore the 


suit does lie. 
Itis undoubtedly the case that the defendants could put 


plaintiff in this suit to proof of the purchase of the property 
from R.M.M. Plaintiff was not in a position to produce the 
original deed of sale, but it appears that that document «vas 
filed in a case in which an appeal was pending in this Court 
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and she could have had no difficulty therefore whatever in 
producing the original document. A certified copy of it was 
not admissible, and the Lower Court erred in admitting one. 
Two attesting witnesses were called, but in the absence of the 
original document they were unable to give the necessary 
evidence to prove the sale. In the next place, plaintiff was put 
to proof of the authority of the agent of the R. M.M. firm to 
sell the property. The agent had returned to Madras and no 
attempt was made apparegtly to obtain a commission to 
examine either him or his principal, or to obtain the original 
power-of-attorney. The agent of the local branch of the Bank 
of Bengal was called and he produced a copy of the copy 
registered by the Bank in their books of the original power-of- 
attarney. It is urged that the original could not be obtained 
within a reasonable time and that therefore a copy would have 
been admissible under section 65 (c) of the Evidence Act. The 
Court, however, decided that the copy of the copy might 
be proved. This would not prove the execution of the power, 
even if it could be held to establish that the power did contain 
authority to sell, and as no attempt was made to obtain the 
original or evidence to prove that it was lost, or could not be 
produced, we are of opinion that a copy of a copy was not 
admissible. We think, however, that as the Court ruled in 
plaintiff's favour on this point plaintiff should be given an 
opportunity: of producing the originals, or tendering such 
evidence as would excuse their production, and we remaad the 
case that an opportunity be given her of producing this 
evidence, or evidence to show secondary evidence was 
admissible. 

Seeing that-both parties have been partly successful in 
respect of the matter raised in this appeal, we make no order 
as to costs and direct that the costs of the suit should 
abide by the result after this evidence, if any, has been 
tendered. This evidence when taken will be sent to this 
Court. 

Heald, J.—I1 concur. 
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Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
. Heald. 


THE INDO-BURMA OIL FIELDS, LTD. v. THE 
BURMA OIL COMPANY, LTD.* 


Giles—for appellant. 
Lentaigne (Senior)—for respondent. . 

Contract—Agreement to serve—Injunction against third party 
for breach of— i 

The Burma Oil Company engaged A to serve them for a period of three 
years. The agreement also contained a provision that A should not serve 
any other firm but shouldreturn to America on the expiry of his agreement. 
Before the expiry of the three years A tendered his resignation which the 
Company refused to accept. A did not rejoin their employ and was believed 
to be in America. The Indo-Burma Oil Fields, Limited, took Ainto their 
service in spite of the protests of the Burma Oil Company. The lattei 
Company then filed inter alia an application for an interim injunction to 
restrain A from continuing to work for the Indo-Burma Oil Fields, Limited, 
and to restrain the latter from employing him. An interim injunction was 
granted, and against that order the Indo-Burma Oil Fields, Limited, 
appealed. 

Held,—that the agreement made by A not to serve any other firm 
applied during the term of service agreed upon and ‘that section 27 of the 
Indian Contract Act dit not apply to it. 

Held,—also that an injunction could be granted against the Indo-Burma 
Oil Fields, Limited, because they were knowingly and for their own ends 
procuring A to commit an actionable wrong. The appeal was accordingly 
dismissed. . 

Whitwood Chemical Company y. Hardman, (1891) 2 Ch., 416; 
Lumley v. Wagner, 91 R.R., 193; Lumley v. Gye, 2E. & B., 216; Allen 
vy. Flood, (1898) A.C.,1; Quinn v. Leatham, (1901) A.C., 495 ; South 
Wales Miners’ Federation v. Glamorgan Coal Company, (1905) A.C., 
239; National Phonograph Co. v. Edison Bell Phonograph Co., (1908) 
10h., 335; Blake v. Lanyon, 101 Eng. Rep., 521—referred to. - 


Robinson, C.J—The respondent company engaged the 
defendant Sampson to serve them for a period of _ three years 
up to the 28th February 1921 on the same terms and condi- 
tions as were embodied in the original agreement entered into 
between the parties when Sampson first joined their service, 

On or about the 19th January 1920 Sampson left Burma 


- on thirty days’ leave. He wrote a letter dated 30th January 


1920 from Calcutta tendering his resignation. The respondent 

company replied refusing to accept his resignation but 

Sampson has not rejoined and is believed to be in America. 

On the 7th February 1920 the present appellant company 

issued a prospectus in which it was stated that Sampson had 
* Appeal against the order of Rigg, J., on the Original Side. 
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left the respondent company’s service on 31st December 1919 
and had been engaged to undertake the development of their 
Yenangyaung properties. The respondent company there- 
,upon wrote to the appellant company pointing out that 
Sampson was still in their employ and grequesting them Ito 
dispense with his services. The appellant company replied 
refusing to do so. On the 6th July 1920 the appellant 
company issued a letter to the share-holders stating that 
Sampson, their Field Manager, had been able to’ arrange for 
speedy delivéry of enough of the plant to ensure that drilling 
of several wells should commence in the early autumn of that 
year. 5 

The respondent company then filed a sdit on the 25th 
August 1920 against Sampson and the appellant company 
praying for leave to institute the suit in this Court and for 
injunction against Sampson and the appellant company 
restraining the former from continuing to work for the latter 
and the latter from employing the former during the period of 
Sampson’s agreement. On the same day they filed an applica- 
tion for an interim injunction. « 

Leave to file the suit on the original side of this Court was 
granted by the Deputf Registrar without notice to either 
defendant, and the Appellant Company on the 7th September 
filed an application that the order granting leave may be set 
aside and cue notice of that prayer may be served on both 


defendants. 
The hearing of the application for an interim injunction 


was by consent fixed for the 8th September and was then heard. _ 


The question of the grant of leave was raised and the learned 
Judge held that leave might be granted without notice. , 

He granted interim injunctions as prayed until the suit has 
been disposed of and the appellant company now appeals 
against that order. 

The question of the grant of leave is again raised and it 
is urged that the jurisdiction of the Court to hear the suit being 
dependent on the grant of leave notice should have been first 
issued and in any case an interim injunction should not have 
beet granted where the jurisdiction hung ona thread. Sec- 
tion 20 (b) of the Code of Civil Procedure does not require 
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HOM. notice as section 22 does and it is in my opinion clear that 
fue Ie- leave may be granted without notice. In the present case to 
oer require notice would be to refuse plaintiff any opportunity of 

2 obtaining a hearing before the period for which an injunction 
moron: was sought expired. Leave being granted, and as I think 
“Company, rightly granted the jurisdiction of the Court on that ground 

aig was unassailable and I can find no force in the argument. 

It is urged that the agreement not to serve any other 
person or persons applies only after the expiry of the current. 
contract of service. By the agreement Sampson undertook to 
proceed to Burma or India to work in the oil fields there or 
elsewhere always. acting under the Managing Agents, 
Managers or Overseers of the Company and them only. The 
second clause runs as follows :—‘ This engagement shall be 
for three (3) years, and it is clearly understood that the party 
of the first part shall not directly or indirectly or in any way 
whatsoever give service, information or advice, or in any way 
become connected with any other firm or company in Burma 
or India or elsewhere, but shall at the expiration of this agree- 
ment, unless it is mutually arranged to continue it, return to 
America, and shall not enter the service of any other firm or 
Company in Burma or India.” & 

1 can find no ground for holding that the covenant not to 
serve any other firm does not and was not intended to apply to 
the term of the service. The clause sets out that Sampson is 
to serve the Company for three years and not to serve any one 
else but shall, on expiration of the agreement, return to 
America. This so far from showing that the negative 
covenant is to come into force only on the expiration of the 

* agreement emphasizes that it is to apply during the period of 
the agreement. It is impossible to believe that the parties 
contemplated the possibility‘of Sampson serving others during 
the continuance of the agreement and not doing so after its 
termination. © r ‘ 

It is next urged that if it applies during the three years it 
is void by reason of the provisions of section 27 of the Indian 
Contract Act. That section does not apply to contracts of 
service of this kind. No authority holding that it does has 
been quoted and to hold it applies would defeat the object of 
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all such agreements and permit the employee at any time and 
for any reason to break his agreement without penalty. It is 
clearly not a covenant in restraint of trade and it has repeatedly 
been held to bea valid agreement. The authorities are cited 
in the judgment appealed from and an agreement by which he 
‘is engaged to exercise his trade cannot be said to be one 
restraining him from so doing. 

The next question is whether an injunction can be granted 
against a third party, and, if so, whether in the exercise of a 
judicial discretion it should be granted in this case. We are 
not concerned in this appeal with the.injunction granted against 
Sampson except in so far as it affects the question of the grant 
against the appellant company. We have been referred toa 
darge number of English Authorities on the subject, but I do 
not think it is necessary to deal with them in detail, firstly, 
because the English Law as to restraint of trade is not the 
“same as the Indian Law, and, secondly, because our law as to 
specific performance and injunction has been codified and it is 
‘that law alone that our Courts have to apply. As to the 
discretion to be exercised in the grant or refusal of an injunc- 
tion that must depend on the particular circumstances of each 
individual case. . 

*ZItis no doubt true that the Courts cannot grant specific 
-performance of contracts of service because they depend on 
the personal qualifications or volition of the parties—section 
21 (b) of the Specific Relief Act. It is also true that an injunc- 
tion cannot be granted to prevent the breach of a contract the 
performance of which would not be specifically enforced— 
section 56 (f), Specific Relief Act. But to this rule the 
Legislature has enacted an express exception in section 57 
-where it is laid down that notwithstanding section 56 (f) the 
Court is not precluded from granting an injunction to perform 
a negative covenant, express or implied, even though it is 
unable to enforce specific performance of the affirmative 
-covenant provided the applicant has not failed to perform his 
part of the contract. Illustration (@ to this section exactly 
_applies to the present case; indeed it goes further. This 
illustration goes further than recent English decisions where 
the Courts are averse to enforce an implied negative covenant, 
_and to extend the evasion of the rule against the specific 
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performance of contracts of service which must to some 
extent be done by the grant of injunctions to perform a negative 
covenant. See Whitwood Chemical Co. v. Hardman (1). 

In the present case however we have an express affirmative 
covenant to serve for three years and an express negative 
covenant not to serve any other firm or company during that 
period. This is clearly within the rule laid down in Lumley v. 
Wagner (2) and also clearly within section 57 and illustration 
(d) thereto. 

“There is thus no ground for holding that an injunction 
could not be granted against Sampson provided it was a case 
in which the Court’s discretion should be exercised in favour 
of the applicant. , Had Sampson been in Burma it is clearly 
acase for the exercise of that discretion in favour of the 
respondent company. It is urged that as Sampson is in 
America the Court would be issuing an injunction at which he 

“could snap his fingers and which could not be enforced. But 
it is clear that if he came to Burma in breach of his contract 
not to serve any one else it could be served and enforced and 
I can see no grounds for holding the grant of an injunction 
against him was not right or justifiable. But even were it 
otherwise it would not affect the Court’s power to grant an 
injunction against the appellant company. They had ex- 
pressed their hope to be able to start work in Burma and their 
intention to do so in the autumn of this year and Sampson was 
their, Field Manager. This was a clear indication on their 
part of an intention to bring Sampson out here during the 
period of his engagement to serve only the respondent 
company and it led the latter to take immediate action. 

It is urged that an injunction should not be granted against 
them as there is no allegation that they acted fraudulently or 
with deceit. No such allegation is made but while it is 
admitted that there must be a cause of action against the 
appellant company to justify the issue of an injunction against 
them it is said that there is such a cause of action and that 
that is sufficient to support an injunction. The cause.of action 
alleged is that the appellant company caused. and procured 
a breach of contract on the part of Sampson by harbouring: 

(1) (1891) 2-Ch.; 416. @)-91R.R,, 193. 
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him in that they retained him in their employ after they 
became aware that he was bound to the respondent company 
ven if they did not know it before and thereby caused loss 
and damage. Je 

The law on this subject’is to be found in Lumley v. Gye (3) 
and subsequent cases and it has been exhaustively considered 
by the House of Lords in Allen v. Flood (4), Quinn v. Leatham 
(5) and South Wales Miners’ Federation v. Glamorgan Coal 
Co. (6). Both parties also rely on National Phonograph Co. 
y. Edison Bell Phonograph Co. (7). In this last cited case an 
injunction was granted against the third party Company 
though no case was brought against the factors with whom 
the plaintiff company had a contract and against whom 
possibly there was no cause of action. 

In Allen y. Flood (4) Lord Watson says: “There are in 
my opinion two grounds only upon which a person who pro- 
cures the act of another can be made legally responsible for 
its consequences. In the first case he will incur liability if he 
knowingly and for his own ends induces that other ‘person to 
commit an actionable wrong. In the second place, when the 
act induced is within the right of the immediate actor, and is 
therefore not wrongful in so far as he is concerned, it may 
_yet be to the detriment of:a third party; and in that case, 
according to the law laid down by the majority in Lumley y. 
Gye (3), the inducer may be held liable if he can be shown to 
have procured his object by the use of illegal means directed 
against that third party.” 

The present case fails in my opinion within the first of the 
two cases enunciated. Even 'if the appellant company acted 
innocently in the first instance in believing that Sampson ‘had 
terminated his contract with the respondent company, they 
were informed later that this was not the case and that his 
resignation had not been accepted. They could have easily 
verified the facts but they chose to refuse to dismiss him’ and 
to retain him in their employ. From that time onwards they 
were knowingly and for their own ends procuring him to 
continue to break his contract of service and also his contract 


(3) 2 B. & B., 216. (4) (1898) A.C., 1. (5) (1901) A:C., 495: 
(6) (1905) A.C., 239. (7) (1908) 1 Ch., 335, wl 
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not to serve anyone else, that is, to commit an actionable 
wrong. It is not necessary in my opinion that they should 
have originally induced him to commit this wrong knowing it 
was a wrong nor that they should have been guilty of any 
fraud or deceit in doing so. -Sampson’s contract was a con- 
tinuing contract and every day that he broke it he committed 
afresh breach, This they abetted him in doing and to the 
detriment of the respondent company. The matter is ren- 
dered clearer by a reference to Lord Macnaghten’s speech in 
Quinn v. Leatham (5). Referring to the decision in Lumley v. 
Gye (3) he said: “Speaking for myself, I have no hesitation 
in saying that I think the decision was right, not on the ground 
of malicious intention—that was not, I think, the gist of the 
action—but on the ground that a violation of legal right com- 
mitted knowingly is a cause of action, and that it isa violation 
of legal right to interfere with contractual relations recognized’ 
by law if there be no sufficient justification for the inter- 
ference.” 

Mr. Justice Joyce in his judgment from which the appeal 
was laid points out that thé expression “ contractual relation” 
would not apply to the breach of any and every contract but 
he does not deny that it would apply to the breach of an 
express and binding contract and in the present case there was 
a valid and binding contract between Sampson and the 
respondent company and there was between them a con- 
tractual relation within the meaning of the rule laid down by 


Lord Macnaghten with which the appellant company has 


deliberately interfered. That they thereby caused not merely 
nominal damage is I think clear. Sampson was the Field 
Manager, a post requiring special knowledge and experience, 
and to deprive the respondent of his services was not merely 
to cause inconvenience and nominal damage but serious loss 
and substantial damage. 3 

Lastly as to harbouring a servant that is clearly a cause of 
action for which there is the authority of Blake v. Lanyon (8) 
and many other cases. 

It is urged that these authorities are ancient and of no 
authority at the present day but I can seé-no ground for hold- 
ing that this would not afford a cause of action under the law 

(8) 101 Eng. Rep., 521. * 
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as it stands to-day, In Lord Halsbury’s Laws of England, 
Volume 20, paragraph 623, it is said: “The action lies when- 
ever one person is under contract to give his personal services, 
whether exclusive or’ otherwise, for the benefit of another, 
and is-induced to break his contract by the procurement or 
encouragement of a third person.” In paragraph 625 the 
case of harbouring is dealt with specifically. 

For the above reasons I am of opinion that the injunction 
was rightly granted and the appeal fails and is dismissed. 
But plaintiff-company only sought an injunction “during the 
period of the agreement” and the injunction will be amended 
and be granted until the suit is disposed of or up to the Ist 
March 1921 whichever shall first occur, Costs of this appeal 
Advocate’s fee 5 gold mohurs will be-allowed to the respon- 
dent company. 

Heald, J.—1 concur. 


Before Mr. Justice Robinson, Chief Judge, Mr. Justice 
Maing Kin, and Mr. Justice Heald. 


THE BURMA RAILWAYS COMPANY v. THE 
SECRETARY OF STATE FOR INDIA.* 


Giles—for appellant. 
McDonnell with Mya Bu--for respondent. 


Indian Income-tax Act, 1918—section 9(2)—Definition of ‘ owner.” 


The Burma Railways Company, in appealing against:their income-tax 
assessment, claimed that under section 9 (2) (i) of the Indian Income-tax 
Act, 1918, the annual value of their premises should be deducted from 
their profits before assessment. The Chief Revenug-authority referred 
the following two questions for decision :— 

(1) Are the Burma Railways owners of the railway system and all its 
premises for the purposes of section 9 (2)(i) of the Income-tax Act? 

(2) Are the Burma Railways owners of the Railway system and all its 
premises in virtue of being partners with the Secretary of State for 
India? 

Held,—Per Robinson, C.J., and Maung Kin, J.—As the exprea- 
‘sions “owner,” “ownership " and ‘‘to own” have not been defined in 
the Act it was apparently not the intention of the Legislature to give 

* them a narrow and technical meaning of the full ultimate and legal owner 


* Referred by the Financial Commissioner, Burma, under section 
51 of Indian Income-tax Act, 1918. 
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or ownership. Where buildings must be used {0 enable profits to be made 
or increased an allowance for them is just and reasonable and the 
justness of the claim to such an allowance of annual value does not 
depend on absolute ownership and such a claim will be equally just where 
it arises out of a lesser degree of ownership. Having regard to the object 
and intention of the Legislature the Burma Railways are owners of the 
Railway system and its premises for the purposes of the section. 

Held,—per curiam—The Burma Railwaysare the agents, not the 
partners of the Secretary of State. 

Per Heald, J.—The income under assessment is that of the Burma 
Railways Company as managing agents of the Burma Railways under- 
taking and not that of the undertaking itself. The Secretary‘of State is 
owner of the undertaking and all its premises and the position of the 
Company as managing agents cannot make them owners of the premises. 
so as to entitle them to thededuction claimed when only their own income 
as managing agents and not that of the undertaking as a whole is being. 
assessed. 

Gilbertson v. Fergusson, (1880-81) L.R. 7 Q.B.D., 562 at p, 572 
—referred to. 

Robinson, C.J.—This is a reference by the Chief Revenue 
authority under section 51 of the Indian Income-tax Act, 1918 
Two questions are referred for decision:— 

(1) Are the Burma Railways owners of the Railway system 
and all its premises for the purposes of section 9 (2) (i) of the 
Income-tax Act ? and 

(2) Are the Burma Railways owners of the Railway 
system and all its premises in virtue of being partners with the , 
Secretary of State for India? : 

Section 5 of the Act divides incomé that is taxable into 
six different classes and the succeeding sections deal with 
each of such classes and allow certain deductions to’ be made 
from the income before the sum on which the tax igs. to be 
levied is fixed. The reference assumes that the income of the 
Burma Railways is derived from business. Section 9 deals. 
with such income and grants allowances (1) any rent paid for 
the premises in which the business is carried on or (2) “ where 
the premises are owned by the assessee the bond-fide annual 
value thereof.” The annual value it is declared in section 8 
is to be deemed to be the sum for which the property might 
reasonably be expected to let from year to year. 

The question we have to decide is what is the meaning 
to be given to the expression “owned,” that is to ‘say, 
must the assessee show that.the full ultimate legal title rests 
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in him or was it intended that the allowance should be 
granted to an assessee holding only some lesser degree of 
ownership ? : 

The rule for the interpretation of such statutes is laid down 
by Cotton, L.J., in Gilbertson v. Fergusson (1). 

“T quite agree we ought not to put a strained construction 
upon that section in order to make liable to taxation that 
which would not otherwise be liable, but I think it is now 
settled that in construing these Revenue Acts, as well as other 
Acts, we ought to give a fair and reasonable construction, and 
not to Jean in favour of one side or the other, on the ground 
that it is a tax imposed upon the subject, and therefore 
ought not to be enforced unless it comes clearly within the 
words.” F 

There is another rule of interpretation which must also be 
borne in mind. Where the object and intention of the 
Legislature is clear and undoubted that meaning should be 
given when possible to the words used which will best carry out 
the clear object and intention. 

’ It must be presumed that the Legislature was aware that 
the expressions “Owner,” “ownership ” and the verb “ to own” 
in its various tenses have been frequently used in Acts of a 
similar nature and further that they can be and are used in 
various meanings in different Acts in some of which they have 
been specially defined for the purposes of particular sections, 
Nevertheless the expression has not been defined for the 
purposes of thisAct. It may have the narrow and technical 
meaning of the full ultimate and legal owner but if this was 
intended it could easily have been expressed and the failure to 
do so points to its not having been so intended: 

Next let us consider the object in view in granting these 
allowances. Where buildings are essential to the carrying on 
ofa business and to the earning of profits therefrom, the rent 
of those buildings, which would: ordinarily be paid from the 
profits made, are an essentially just and reasonable charge 
reducing the total of the profits. Without this expenditure on 
rent the profits to be taxed could not be made. Therefore it 
was realized that to allow a deduction of such rents was only 

(1). (1880-81) L.R. 7 Q.B.D., 562 at page 572. 
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, Just andthe allowance is accordingly granted. Then where 


there are no rents paid but buildings are used which might 
otherwise be let out and so earn income, an allowance based 
on the amount that the buildings might reasonably be expected 
to let for is granted in lieu of the rents.. The principle is 
that where buildings must be used to enable profits to be made _ 
or increased it is recognized that an allowance for them is just 
and reasonable. The justness’ of the claim to such an allow- 
ance of annual value in no way depends on absolute owner- 
ship and would be equally just when arising out of-a lesser 
degree of ownership. 

Suppose a father leaving the country hands over house 
property to his son but ‘retains the legal ownership. He 
allows the son to take the profits so long as he bears the 
charges and gives him full powers of management. The son 
instead of leasing out the houses and taking the rents starts a 
business which he carries on in the houses. Could it be said 
that it was not intended that he should be entitled to deduct 
the annual value before the profits on which he was to be taxed 
were arrived at? I think not. All the grounds on which the 
allowance was sanctioned are present. He is in immediate 
possession and has full powers of management and control ; he 
is-entitled to take all the profits and has to bear all the charges. 
The only ground would be that the legal title still remained in 
the father and that a narrow and restricted interpretation of 
the section would give it to the father only. 

It would be difficult to set out-in detail the exact positions 
of the Burma Railways and the Secretary of State for India 
under the principal contract but there is no doubt what the 
position of the Railway for all practical purposes is. It has 
possession, control and management of the Railway system. 
It supplied and supplies the capital but it must when fresh 
capital or money is required obtain it primarily from the 
Secretary of State. On the determination of the contract the 
capital is refunded but the land, track, buildings, stations, 
yards, godowns, etc., are all to be made over to the Secretary 
of State. The provisions of clause 42 of the Contract have 
been much pressed upon us. By it all the’property is declared 
to be ‘‘ the property of the Secretary of State, but subject to 
the use and enjoyment theréof by the Company during the 
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continuance of this Contract.” By clauses 47 and 48 all 
monies paid in are declared to be the absolute property of the 
Secretary of State. But it is not necessary in the view I take 
to continue the examination any further for even assuming 
that the ultimate legal title in the properties lies in the 
Secretary of State that does not decide the matter. The 
. Railway is‘entitled to hold the lands, buildings, etc.; it has 
full management and control subject to certain supervision. 
It rents out house property and lands, erects buildings and 
generally manages the business as Agent for the Secretary of 
State. The use of the premises is essential to the earning of 
the profits. Applying the two rules of construction I have 
cited above it seems to me to be impossible to give a restricted 
meaning to the word “owned.” It must be interpreted in a 
wide and popular sense and having regard to the object and 
intention of the Legislature, it is, I consider, clear that the 
Railway comes within the rule granting this allowance. 

As to the question of a partnership that involves the 
finding that the Secretary of State has entered on a com- 
mercial undertaking and is not acting in exercise of his powers 
of government. The lands belong to Government and in the 
interests of the community the means of transport and 
communication were secured. To this end the Secretary of 
State entered into a contract to secure the working and 
extension of the Railway system. The contract speaks of the 
Railway as his Agent and this is the true view of the relation- 
ship of the parties. No doubt several of the features of a 
partnership are present. The Secretary of State supplies 
some of the property and also some of the capital on which he 
is to be paid interest and a share of the profits. But he has 
no concern in or liability for the losses if any and this fact 
strongly militates against a partnership. The relationship 
is in my opinion not that of partners but of principal and 
Agent. The Agent may have full and wide powers of manage- 
ment and control but he has none of the equal rights that a 
partner has and can be compelled to any line of conduct the 
Secretary of State may decide to be proper. 

I would therefere answer the first question referred in the 
affirmative and the second in the negative. 
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As to the costs of this reference the Secretary of State 
must pay the costs in this Court, Advocate’s fee 10 .gold 
mohurs. © . 

Maung Kin, J—1 concur. 

Heald, J.—The following questions have been referred to 
the Court by the Chief Revenue Officer under the provisions 
of section 51 of the Indian Income-tax Act, 1918 :— 

“(1) Are the Burma Railways owners of the Railway 
system and all its premises for the purposes of section 9 (2) (i) 
of the Income-tax Act ”; and 

“(2) Are the Burma Railways owners of the Railway 
system and all its premises in virtue of being partners with the 
Secretary of State for India?” 7 

Section 9 of the Income-tax Act deals with the assessment 
of “income derived from business,” that is from any trade, 
commerce or manufacture, or any adventure or concern in 
the nature of trade, commerce or manufacture, and clause (2) 
(i) of that section says that in assessing the tax on such 
income a deduction from the income of the business is to be 
allowed, in cases where the person assessed pays rent, to the 
extent of the rent paid for the premises -in which the business 
is carried on, and, in cases where the premises are owned by 
the assessee, to the extent of the bond fide annual value of the 
premises, that annual value for the purposes of the section 
being the sum for which the property might reasonably be 
expected to let from year to year. 

The Burma Railways Company were assessed to tax on 
their income, and although it was not expressly so stated in 
the notice of demand, it may for the purposes of this reference 
be assumed that they were assessed on the basis that their 
income was “income derived from business.” 

They objected to the assessments on the ground that the 
income of the business of the Railways, which is not assessed 
to income-tax, would, if assessed, have been entitled to a 
deduction cf the bond fide annual value of the premises in 
which that business was carried on, and that therefore their 
private income, which is a share of the income of the 
Railways, ought to be regarded as being entitled to a corre- 
sponding deduction. Their claim as originally stated was not 
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a claim that the company were owners of the Railway 
Premises and was not in fact'a claim under section 9 (2) (i) of 
the Act. It was analogous rather to a claim under section 37, 
but 80 far as I can see it would not fall under any specific 
provision of the Act. It was however, subsequently regarded 
by all parties as a claim under section 9 (2) (i), probably 
because there was no other section under which it could 
possibly be made, and the reference to this Court assumes that 
it is such acclaim. It has been argued in this Court as a claim 
that the Company are owners of the premises of the Railways 
within the meaning of that section and for the purposes of this 
reference it must be taken to be such a claim. ss 

The position of the Burma Railways Company in respect 
of the Railways is peculiar. P 

Up to the 3lst of August 1896 the Railways were State 
Railways and were owned and managed entirely by the 
Secretary of State for India, but with effect.from the Ist of 
September 1896 they were taken over and worked by the 
Burma Railways Company under a contract with the Secretary 
of State. The main terms of that contract, so far as they 
now concern us, are that the Railways as they then existed 
and all subsequent extensions and everything connected with 
the working of the Railways or extensions were to continue to 
be owned by the Secretary of State, that the entire capital of 
the Company was to be paid to him to be used for the purposes 
of the Railways and was to belong to him, that he was to 
supply all the capital required for extensions or capital works, 
either out of the capital of the Company or out of his own 
funds, that the Company were to have possession of all 
Railway lands and take over and manage the Railways and to 
construct, equip and manage such extensions as the Secretary 
of State might approve or direct, that the Secretary of State 
was to guarantee to the Company 2% per cent. on their share 
capital, that out of the “net revenue receipts,” that is practi- 
cally the net profits of the working of the Railways, the 2} per 
cent. paid by the Secretary of State to the Company as 
guaranteed interest should first be taken by him, that interest 
on the capital invested by him in the Railways should next be 
taken by him, that any surplus should be divided between him 
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and the Company in certain proportions, and that on the 
termination of the contract the Railways should be handed 
back by the Company to the Secretary of State and the Com- 
pany should receive back their capital in full. It wasexpressly 
provided in the contract that all the capital of the Company 
should become the absolute property of the Secretary of State, 
and that all profits from the Railways should also be his 
absolute property, subject in each case to the provisions of the 
contract. It was further provided that the Company should 
keep’ the Railways and all their equipment in good working 
condition and maintain a sufficient staff to the satisfaction of 
the Secretary of State, that ne should have power to determine 
the situation and particulars of all works connected with the 
Railways, to prescribe routes and to require the Company to 
construct or acquire extensions, which extensions like the 
original Railways should be owned by him, and that the 
Company should obey and be absolutely subject to his orders 
in respect of practically every matter connected with the 
working of the Railways. 

In support of the claim that the Company are owners of 
the Railway premises it is argued that the Company-and the 
Secretary of State were partners and therefore joint owners 
of the premises, but in view of the terms of the contract set 
forth above, it seems to me impossible to hold that the rela- 
tions between them were those of partners. “ Partnership” 
is defined as “ the relation which subsists between persons who 


- have agreed to combine their property, labour, or skill inisome 


business and to share the profits between them,” but that 
definition is subject to provisos that “a loan to a person 
engaged or about to engage in any trade or undertaking upon 
a contract with such person that the lender shall receive 
interest at a rate varying with the profits or that he shall 
receive a share of the profits does not of itself constitute the 
lender a partner,” and that “no contract for the remunera- 
tion of a servant or agent of any person engaged in any trade 
or undertaking by a share of the profits of such trade or 
undertaking shall of itself render such servant or agent 
responsible as a partner therein or give him the rights of a 
partner.” Under the contract between the present parties 
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the Company were to'obey the orders of the Secretary of State 
and to act as his agent. They were to be remunerated by a 
share of the profits resulting from the working of the Rail- 
ways, but they took no share in any loss which might result 
since interest on their capital and the capital itself. were 
guaranteed by the Secretary of State. The Railways in their 
entirety were owned by the Secretary of State and the 
position of the Company was in my opinion that of a manag- 
ing agent and not that of a partner. I would therefore give 
a negative answer to the second of the two questions referred 
to us and would say that the Company are not owners of the 
Railways or of the Railway premises in virtue of being 
partners with the Secretary of State for India. 

But it is contended that although the Company may not be 
owners of the premises as being partners with the Secretary 
of State and although under their contract with him they may 
not be entitled to claim legal’ownership, and may not be 
owners in any strict sense, nevertheless on a fair construction 
of section 9 of the Act they are entitled to be regarded as 
owners of the premises for the purposes of that section. It 
is therefore necessary to consider their claim to be “ owners” 
in some looser or wider sense. It is, 1 think, cléar that their 
position as managing agents, although it gives them possession 
of the premises, cannot give them ownership in any sense of 
the word. As managing agents they may of course be treated 
for many purposes as if they were owners, but they can be so 
treated only as representing their principal, and although they 
might on behalf of their principal be allowed to claim the 
deduction allowed by the section if the profits from the 
business of the Railways were being assessed, they cannot in 
my opinion be allowed to claim that deduction on their own 
account when only the income from their own business and 
not that of the undertaking as a whole is under assessment. 
It may be true that if the income from the business of the 
Railways were being assessed, a deduction of the annual value 
of the premises would have to be made, but it is not that income 
but the income of the Company which is being assessed, and 
there is in my opinion a clear distinction between the business 
of the Company, which is the management of the Railwa 
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and the business of the Railways which is mainly the business 
of carriers. The Company may be owners of an office or 
other premises in which they carry on their own business as 
managers and if so they would doubtless be entitled to a 
deduction of the annual value of those premises from their 
income before income-tax could be assessed on it, but I cannot 
see that their position as managing agents of the business of 
the Railways gives them any claim to be regarded as owners 
of the premises in which that business is carried on. 

It seems clear that the basis of their claim to be owners 
of the premises on their own account must be sought else- 
where than in their position as managing agents and the only 
possible basis for that claim which I can imagine is the fact 
that they supplied capital with which some of the premises 
may have been acquired. But they receive interest on that 
capital at a guaranteed rate which is not dependent on the 
profits or losses of the undertaking, and on the termination of 
the contract they take back their capital in full’ They run no 
risk of losing either interest or capital even if the undertaking 
results in a loss or the premises are entirely destroyed. 
Under these circumstances I fail to see how they can possibly 
be regarded as having any kind of ownership in the premises. 
They aie for all practical purposes in the position of an agent 
in possession of his principal’s business premises who has lent 
money to nis principal for the purposes of the business, and 
neither the fact that he is in possession as agent of the 
owner nor the fact that he has lent money to the owner gives 
him any real claim to be owner of the premises. 

1 am of opinion therefore that the Company are not owners 
of the premises within the meaning of section 9 (2) (i)-of the 
Act, either by virtue of their possession, since that possession 
is that of a managing agent, or by virtue of their having 
contributed to the capital of the undertaking since they get 
interest on their capital and have no charge or mortgage on 
or other real interest in the premises. 

I would answer the two questions referred as follows :— 

(1) The Burma Railways Company are not owners of the 
railway system and all its premises for the purposes of section 
9 (2) (i) of the Income-tax Act. 
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(2) The Burma Railways Company are not partners with 
the Secretary of State for India and are therefore not owners 
of the railway system and all its premises in virtue of being 
partners with the Secretary of State for India. 

I would direct the Company to pay the costs of the 
reference in this Court. : 





Before Mr. Justice Higinbotham. 
MA SAW YIN v. KING EMPEROR * 


Indian Penal Code, sections 182 and 211—False charge of offence 
—Appropriate section. 

Where there have been Court proceedings in consequence ofa report 
to the police, section 211 is the appropriate section to apply, and is so in 
-any event where the case isa serious one; but this does not necessarily 
make a prosecution under section :82 illegal. 

Queen Empress v. Raghu Tiwari, (1893) 1.L.R. 15 All., 336; Emperor 
v. Hardwar Pal, (1912) I.L.R. 34 All., 522 at 526; Emperor. v. Sarada 
Prasad Chatterjee, (1905) 1.L.R. 32 Cal., 180 at 185; Giridhari Naik v, 
Empress, (1900-01) 5 C.W.N., 727; Emperor v. Apaya Tatoba Mundi, 
15 Bom. L.R., 574; Mi Ngwev. Mi Chit, (1910-13) 1 U.B.R. 1343 (1872) 
7 M.H.C., App. 5—referred to. : 

In this case the complainant lodged a false report with the 
police that certain persons had stolen, inter alia, some money 
sand gold belonging to her. As she was not satisfied with the 
‘investigation by the police she also complained tothe Magis- 
trate. The Magistrate held that so far as the money and 
gold were concerned, and these seem to have been the most 
important portion of the alleged stolen property, the report and 
complaint were false. Proceedings were therefore taken by 
‘the police under section 182, Indian Penal Code, against the 
complainant. 

It is suggested that the proceedings under section 182 are 
illegal and that proceedings under section 211, Indian Penal 
‘Code, should have been taken. The learned Sessions Judge has 
referred to certain rulings in sttpport of this contention, but 
they do not seer to carry the matter as far as that. 

The Allahabad High Court has held in the case of the 
Queen Empress v. Raghu Tiwari (1), that as soon asa false 

* Reference made under section 438, Criminal Procedure Code, ‘by 
J. P. Doyle, Esq., Sessions Judge, Prome, for review of the order passed 
by Maung Hla Pe, 1st Class Township Magistrate of Thegon, 
(J) (1893) LL.R. 15 All., 336 
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report is lodged the offence under section 182 is complete and 
that criminal proceedings are not necessary to complete the 
offence. That the Magistrate has a discretion as to which 
section he will proceed under, but that proceedings under 
section 211 or 182 should not be commenced until the pending 
criminal proceedings instituted in consequence of the report 
have been disposed of. 

In the case of the Emperor v. Hardwar Pal (2) in which 
Court proceedings had resulted from the report of the police, 
the same Court held that the offence of making a false charge 
falls under both sections. The Calcutta High Court in the: 
case of the Emperor v. Sarada Prasad Chatterjee (3) after 
reviewing the authorities held that “ The law still remains as. 


. it was laid down in I.L.R. 5 Cal., 184, and we entirely accept 


that view. That read with 7C.L.R., 382, lays down that a 
prosecution for a false charge may be under section 182 or 
section 211 but if the false charge was a serious one the graver 
section 211 should be applied and the ‘trial should be full and. 
fair.” The same Court in Giridhari Naik v. Empress (4) held 
that where a false charge is made to'the police of a cognizable 
offence, the offence committed by the person making the 
charge falls within the meaning of section 211 and not section 
182. The Bombay High Court has taken a different view of 
these sections and in the case of the Emperor v. Abaya Tatoba’ 
Mundi (5) has held that where the information to the police: 
amounts to the institution of criminal proceedings, section 211 
and not section 182 is applicable. . 

The Lower Burma rulings cited by the learned Sessions. 
Judge deal with the question of the necessity for a sanction in 
cases where section 211 has been applied and none of them 
have held that a prosecution under section 182 is illegal 
because the offence also falls under section 211. The weight 
of authority seems to indicate that where there have been 
Court proceedings in consequence of a report to the police: 
then section 211 is the appropriate section to apply, and 
is so in any event, where the case lis a serious one. The only’ 
reported Burma case directly bearing on this point supports. 


(2) (1912) 1.L.R, 34 All., 522 at 526 (4) (1900-01) 5 C.W.N., 727. 
(3) (1905) I1.L.R. 32 Cal., 180 at 185. (5) 15 Bom. L.R., 574. 
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this view, Mi Ngwe v. Mi Chit (6). But this does not of 
necessity make a prosecution under section 182 illegal and the 
Madras High Court (7) has ruled that there is no error in the 
conviction under section 182 when the false charge before the 
police is punishable under section 211, and that it is a question 
of expediency whether the High Court will quash the conviction 
for the minor offence and direct a trial for the graver one. — 

I do not think that the present case which appears to have 
arisen out of a family squabble can be said to be serious. I 
also do not understand the Sessions Judge to say that the 
Magistrate had no jurisdiction to try the case summarily. On 
the view of the law as above stated, there also does not appear 
to be any illegality in the trial under section 182, and as sub- 
stantial justice seems to have been done in this case, I see 
no reason to.interfere with the conviction and sentence. 





Before Mr. Justice Duckworth. 
NGA PO KYIN v. KING-EMPEROR. * 


Surti—for Appellant. 
Government Advocate—for King-Emperor. 
Code of Criminal Procedure, V of 1893—section 234—application 
.of Charge under minor offence—Conviction of graver offence. 
The application of section 234, Criminal Procedure Code, is not limited 
to cases in which an accused is charged with several offences of the same 
kind against the same person ; the section applies where the complainants 


are different persons. 
A person cannot be convicted of a more serious offence than that with 


which he is charged. 

Chattradhari Mian v. King-Emperor, 19 C.W.N,, 557 ; Musai Siugh 
vy. Emperor, (1914), 41 1.L.R. Cal., 66; Crown v. Chit Te, I L.B.R., 287; 
King-Emperor v- Po Yin and Tha Maung, 3 L.B.R., p. 232—followed. 

The Appellant Nga Po Kyin is the ex-Headman of Kadok 
in the Tharrawaddy District. 

He has been convicted under three separate charges under 
section 468, India Penal Code, in regard to three Land Revenue 
Receipts, Exhibits A, C & E, which he is said to have forged, 
and he was sentenced to five years’ Rigorous Imprisonment 
for each offence, the sentences to run concurrently. 


(6) (1910-13) I U.B.R., 134. (7) (1872) 7 M.H.C., App. 5. 
* Criminal appeal against the order passed by Maung E Cho, Special 
Power Magistrate of Tharrawaddy. 
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The facts have been very fully set out inthe lengthy 
judgment of the !learned Special Power Magistrate, Tharra- 
waddy, and I see no reason to recapitulate them in detail here, 
but it is necessary to make it clear that the prosecution case 
is that the assessment rolls and ihe receipts were made over te 
the appellant when the entries were correct, and that the 
alterations of the amounts payable in both receipts and 
assessment rolls must have been made by the Headman himself, 
with3dishonest.intention, before he collected the ‘amounts due 
from the persons concerned. 

The learned Magistrate found that this was what had 
occurred. 

Mr. Surti for the appellant appeals both on points of law 
and on matters of fact- 

I will take the lawlpoints at once. First he contends that 
it was illegal on the part of the Magistrate to try even three 
of the offences of which the appellant was accused (for there 
were more than three instances brought to light) in one 
trial, inasmuch as there was a different complainant in each 
case. In regard to this, it will be noted that though Maung 
Shwe Ngo, whose Revenue Receipt is Exhibit A, appears to 
have been protagonist in bringing the Headman to trial, the 
actual prosecutor was the Deputy Commissioner of Tharra- 
waddy, who in his capacity as District Magistrate took cogni- 
zance of the case under section 190 (1) (c), Criminal Procedure 
Code. Mr. Surti relied upon certain rulings, but it is not 
necessary to quote them, inasmuch as they are all dealt with 
in the case of Chattradhari Mian y. King-Emperor (1) in which 
it was decided that section 234, Criminal Procedure Code, is 
not limited to cases where the offence has been committed 
against the same person but that it applies where the complain- 
ants are different persons. ‘The same principle is to be found 
in the recent case of Musai Singh v. Emperor, (2) though the 
actual case dealt with a different state of affairs. I accept the 
reasoning in the C.W.N. case already quoted as correct. It 
is mereover in accordance with the universal practice of the 
Courts in this country. 


(1) 19, C.W.N., 557. (2) (1914) ILL.R. 41 Cal,, 66. 
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The second point taken up by Mr. Surtiis that it was 
illegal on the part of the learned Magistrate to have convicted 
the appellant under section 468, Indian Penal Code, when he 
had only charged him with three separate offences under 
section 465, which he contends is a minor offence. Here I am 
of the opinion that he is right. Ifa person is charged with a 
major offence, or an aggravated offence of any kind, it is true 
that he can be convicted of a minor offence, but the converse 
does not hold good. An offence under section 465, Indian 


Penal Code, is punishable with almaximum penalty of 2 years’ - 


imprisonment, whereas an offence under section 468 is punish- 
able with 7 years’ imprisonment, and it is an aggravated form 
of forgery, which, in the present instance, the appellant was 
not called upon to meet. It is an accepted principle of law 
in India and Burma that a person cannot be convicted of a 
more serious offence than that with which he is charged 
whether on appeal or in the original Court. The point is that 
the person concerned has not had an opportunity of meeting 
the charge in question, so far as the facts, which render it 
more serious, or an aggravated offence, are concerned [see 
Crown v. Chit Te (3). Neither side has quoted any authority 
on the subject, but I am satisfied that the law is as stated. 
The correct course would have been to have amended the 
charge under section 227, Criminal Procedure Code, and 
to have acted under the subsequent sections. Further it is 
open to doubt whether in this instance section 236, Criminal 
Procedure Code, had any application. There could not have 
been any doubt in the Magistrate's mind as to the application 
of the law to the facts alleged. The case of King-Emperor v. 
Po Yinand Tha Maung (4) deals of course with the powers of 
Appellate and Revisional Courts, but in my view the principle 
involved here is the same. 

(The remainder of the judgment being on facts is not 
published.) “ 


(3) 1 L.B.R., 287.. (4) (1905-06) 3 L.B.R., p. 232. 
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Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
Macgregor. 


MAUNG SHWE THA v. MA WAING.* 
MacDonnell—for appellant. 
Keith—for Respondent. 

Buddhist Law—Divorce—Division of property— 

The rule by which payin property goes to the party who brought it to 
the marriage still applies even though the property may have been changed 
in form provided it has not been merged entirely inthe jointly acquired 
property and so changed its character. Change of form does not affect 
the rule so long as the payin can be identified. 


The husband can get only one-third of property inherited by the wife 
during coverture. 

Maung Shwe Ngon v. Ma Min Dwe, 8.J.L.B., 110 at 113; Maung 
Ghit Kywe v. Maung Pyo, II U.B.R. (1892-06), 184; Ma Ba We v. Mi Sa 
U, 2, L.B.R., 174; Maung Po Sein v. Ma Pwa, P.J.L.B., 403; Kin Kin 
Gyi v. Maung Ken Gyi, U1 U.B.R. (1992-03), Buddhist Law, Divorce, 1; Mi 
Myin v. Nga Twe, U1 U.B.R. (1904-06), Buddhist Law, Divorce, 19— 
referred to. 


Robinson, C.J. and Macgregor J.:—Ma Waing sued her hus~ 
band Ko Shwe Tha for divorce and partition of property. Ko 
Shwe Tha was appointed Receiver during the pendency of the 

itigation and a Commissioner was appointed to take evidence 
and accounts of the property brought by either party to the 
marriage, as to the property jointly acquired and as to the 
debts due. He submitted his report and the District Court 
heard and decidedthe objections of the parties thereto and 
passed a final decree. 

This is an appeal from that judgment and decree. 

The grounds of appeal refer to many matters of objection 
but Counsel for the Appellant stated that he was only able 
to press three points, namely, the liability for eight items of 
debts, the item of payin land being No. 1 (e) in the Lower 
Court's summary of his finding and the two pieces of land 
specified in the Court’s summary as II (@) and (6). 

Later, finding that the debts mentioned above were all 
created by Ko Shwe Tha after he obtained possession of the 
properties as Receiver the contention as to them was aban- 
doned and need not be considered by us. 


* Civil ist Appeal against the decree passed by D. D, Nanavati, Esq., 
District Judge of Hanthawaddy. ‘ 


x1. ] LOWER BURMA RULINGS. 49 


As tothe payin land the position is as follows. During 
her marriage Ma Waing inherited some land jointly with her 
brother Pa Nauk. Her half of this land was thus lettetpwa 
property but the other half she acquired by purchase from 
Pa Nauk. The money for this purchase was payin, that is, 
she had it by her at the time of marriage. It has been held that 
as the land was purchased with money that was her payin 
property the land, though bought during coverture, remains 
payin property. Appellant claims a half share in this land on 
the ground that it became jointly acquired property and was 
entered inthe names of both. The question is whether the 
money being converted into land after the parties were married 
the property lost its character of payin and became lettetpbwa 
for the purposes of partition of property on adivorce by mutual 
consent. 

There are no authorities actually dealing with the point 
in connection with partition on a. divorce by mutual consent. 
In connection with inheritance there are two rulings to which 
I will refer though the principle governing these cases is 
different from that before us as is pointed out in Maung Shwe 
Ngon v. Ma Min Dive (1). In Maung Chit Kywev. Maung Pyo 


(2) lands were sold and others bought and as the wife alone. 


had property when the marriage took place it was held that 
the presumption was that the property was still her payin and 
not become lettetpwa though acquired during marriage. In 
Ma Ba We v. Mi Sa U (3) a contrary view was taken by a 
Full Bench of this Court. 

In the preset case the facts are that both parties had been 
previously married and the wife alone brought property to the 
marriage. The husband asserts that he had property but he 
gave that away before this marriage to his children by a 
former marriage. The broad rule for division is clear and 
undoubted, namely, that each party to the marriage will take 
the property (payin) which he or she brought to the marriage. 
If that property is preserved ia the form it originally held the 
party bringing it in will take it away and this being the intention 
“of the law there does not seem to be any adequate reason why 


(1) SJ.L.B., 10 at113 (2) IT U.B.B, (1892-96), 184. 
(3) 2L.B.R., 174, 
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if the property is changed in form but is still recognizable it 
should be governed by a different rule. In the extract from 
the Kungyalinga in the ex-Kinwun Mingyi’s Digest, section 
257, it is ruled:—“ Ifthe husband and wife, both of whom 
have been previously married, mutually consent to divorce 
let each take the property (Sayin) which he or she brought to 
the marriage, and that obtained from his or her parents, 
(that is to bring to the marriage) although the nature of such 
property may have changed by using it for purposes of trade 
.... The property acquired jointly shall be divided equally 
between them.” ~ 

Again in section 264 of the Digest dealing with the dis- 
tinction between payin and jointly acquired property we find 
the following passage from the same Dhammathat :— 

“The rule of partition on divorce when the nature of the 
property (payin) brought by either to the marriage has 
changed or has merged into jointly acquired |property, is laid 
down above (section 257), such property shall always be 
obtained by its respective owners.” 

The profits arising from this land may be /ettethbwa and 
the husband may be entitled toa share in them but there is 
clear indication in the Dhammathats, it appears to me, that 
payin property is to go to the party who brought it to the 
marriage and that this rule is still to apply even though the 
property may have been changed in form provided it has not 
been merged entirely in the jointly acquired property and so 
changed its character. Change of form does not effect the 
rule so long as the Payin can be identified. It can in no sense 
be regarded as jointly acquired and especially so in sucha 
case as this where the husband had no property at all. I can 
see no force in the argument that it should be regarded ‘as 
jointly acquired because it stands in the names of both 
husband and wife. When bought it was entered in the wife’s 
name alone. Later itis true that the names of both were 
shown but the change was only made at the request of the 
husband. 

As regards this land therefore I am of opinion that it was 
rightly held to be fayin of the wife in which the husband was 
entitled to no share. 
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As regards the other half it was inherited by the wife during 
coverture and the husband has been allowed a one-third share 
in it. He claims a half. 

The rule is given in the Manugye as follows :—“ Property 
acquired and debts contracted by the husband and wife are of 
two kinds, namely,! property and debts inherited after marriage 
by either from his or her parents and property acquired and 
debts contracted while they are working jointly for their 
mutual benefit. In the case of the first, if it is the husband 
who so inherits, let him take two shares of the property and 
liquidate two shares of the debts and let the wife have one 
share of the property and liquidate one share of the debts. If 
it isthe wife, let her receive. and pay two shares.” In Maung 
Po Sein v. Ma Pwa (4) it is pointed out that the rule as to 
equal division upon divorce applies only to property conjointly 
acquired after marriage. That the husband in such a case as 
this can only get a one-third share is laid down in Kin Kin Gyi 
v. Maung Kar. Gyi (5) and again in Mi Myin v. Nga Twe (6). 
There is thus ample authority to show that the decision of the 
Court below was correct. 

The rule of dependence has also been referred to.. It is 
clear that it cannot be invoked by the husband. He had pro- 
perty but did not bring it to the marriage. He deliberately 
gave it away. But in any case it would not increase his share. 
The appeal therefore fails; it must be dismissed with costs in 
this Court. 


(4) P.J.L.B., 403. (5) II U.B.R, (1902-03) Bud. Law, Divorce, 1, 
(6) 11 U.B.R. (1904-06) Bud. Law, Divorce, 19. 
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Civil 


Ist Ay 
No. 
1919. 


" Before Mr. Justice Robinson, Chief Judge, and 
Mr. Justice Heald. 


Tomiary 11, MA NGWE HNIT v. (1) MAUNG PO HMU, (2) MAUNG 


AUNG BA, (3) MAUNG PO HLA, (4) MAUNG PO 
THA, (5) MA MAI TIN, (6) MA NYEIN, (7) MAUNG 
BA TIN, (8) MAUNG KYAW ZAN, (9) MAUNG PO 
THAING, (10) MAUNG LU BU, (11) MA MYA sy 
cuarDIAN ad litem MAUNG PO HTE, -(12) MA KIN 
SAW sy cuarpiAN ad litem MAUNG PU, (13) MAUNG 
PO THIT, (14) MAUNG THA WA.* 
Ba U—for appellant. 


Mya Bu—for 5th, 11th and 12th respondents and other respon- 
dents being called and not appearing. 


Buddhist Law—Divorce—Husband previously marriea—Wife a 
spinster at time of marriage—Division of property. 

A, widower, married B, a spinster. After several years they were 
divorced by mutual consent without any fault on either side. B sued for 
her share in the payin property. 

Held,—that the relation of nissaya and nissita existed and that there 
was no justification for applying a different rule in the case of a woman 
who had not been married before because the husband had been previously 
married. The rule to be applied was the rule laid down for the case where 
neither party had been married before and B was entitled to one-third of 
the payin property. 

Ma Dwe Naw v. Maung Tu, S.J-L.B., 14; Mi Myin v. Nga Twe, 
(1904-06) 2 U.B.R., Div., p. 19; Ma E Nyun v. Maung Tok Pyu, (1897- 
01) 2 U.B.R., Div., page 39—referred to. 

Robinson, C. J.:—U Ma La, an old man of 70 years of age, 
who had been previously married, married Ma Ngwe Hnit, a 
‘spinster, age 38. U Ma Lawasarich man. Ma Ngwe Hnit was 
poor and brought nothing to the marriage. The marriage was 
arranged by the elders, and Ma Ngwe Hnit no doubt claimed 
that a substantial kanwin should be settled on her. On the day 
of the marriage U Ma La merely sent over Rs. 450 whereas he 

had promised to give 40 acres of paddy land. Ma Ngwe Hnit 
objected, and the elders wentto U Ma La and obtained from 
him a document purporting to transfer about 44 acres of paddy 
land. The marriage then took place: After a few years there 
was a divorce by mutual consent without any fault on either 
side. She then brought a suit to recover her kanwin and her 

. * Civil Ist Appealagainst the decree passed by Maung Ba U, Addi- 
tional District Judge of Ma-ubin. 
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share in the payin and lettethbwa properties. The learned 
District Judge has held that the document transferring the 44 
acres of paddy land not being registered is void and of no 
effect and that she has no claim to these as kanwin. As 
regards the payin property he held following the decision in Ma 
Dwe Naw v. Maung Tu (1) that on a divorce each party takes 
his or her own payin, and dismissed this portion of her claim. 
As regards the lettetbwa properties he held that as the debts 
greatly exceeded the property there was none to divide and 
further that she had taken at least Rs. 1,000 worth of property 
with her when she left after the divorce. An appeal has been 
filed as regards the findings. That as regards the kanwin 
property has been abandoned and also as regards the Jettet- 
pwa properties as a decree even if obtained would be worth- 
less, The appeal is however pressed as regards the finding 
in respect of the payin property, and it is as to that alone 
that we have to come to a decision. 

The decision relied on by the learned District Judge does 
not show whether both of the parties had been previously 
married or not. The decision is based on Chapter 12 of the 
Manukye, section 3, and if the parties were both eindaunggyis, 
this decision may have been correct, but as it does not appear 
whether they were so or not, it is of very little assistance to 
us in the present case. The law as to the division of property 
on a divorce by mutual consent, neither party being in fault, 
is to be found in Chapter 12, section 3 of the Manukye. 
Neither the translation in Richardson’s work nor that in the 
Kinwunmingyi’s Digest is correct, and Sir George Shaw in Mi 
Myin vy. Nga Twe (2) has given {what he offered as a correct 
translation of the relevant parts of this section and that trans- 
lation is according to Mr. May Oung in his work at page 110 
undoubtedly correct. Taking that translation we find that two 
cases are provided for ; where neither party had been married 
before and the separation is by mutual consent without fault 
on either side, and the relation of nissaya and nissita existed, 
the payin property. is to be divided in the proportion of two- 
thirds to one-third. The second case provided for is where 
both parties had been married before and separate by mutual 

(1) S.J.L.B., 14. (2) (1904-06) 2 U.B.R., Div., p. 19. 
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consent with no fault on either side. Each party then takes 
his or her own payin. There is practically no provision in 
the Dhammathats for a case such as that before us where the 
wife is a spinster and the husband a widower at the time of 
their marriage. Counsel for the appellant urges that the rela- 
tion of nissaya and nissita is clearly established in this case 
and that the rule to be applied as regards the division of the 
payin is that prevailing in a case where neither party had 
been previously married. Counsel for the respondent on the 
other hand urges that the rule to be applied should be that 
prevailing in the case where both parties had been previously 
married. : 

There are two authorities to which I will refer. Both are 
cases in which the husband was in fault having been guilty of 
a matrimonial offence, but in both the husband. had been 
previously married while the plaintiff was a maiden at the time 
of the marriage. In Ma E Nyun v. Maung Tok Pyu (3) Sir 
Herbert Thirkell White says as regards the division of the 
payin: “So far as can be ascertained, there is no.authority in 
the texts or elsewhere by which this question can be decided. 
The texts deal with divorces between persons who have both 
been married before; with divorces between persons neither 
of whom have been previously married ; and in certain circum- 


-stances, other than those of the present case between persons 


of whom only one has been married before. It is for the Courts 
to extract, if possible, an equitable rule from such analogies as 
the texts and decisions may afford. I thinkit may be assumed 
that the position of the wife in this case is probably more 
favourable, certainly not less favourable, than that of the wife 
when both were previously unmarried or when both had 
married before.” At the end of his judgment he holds, “It 
may, however, be laid down with certainty that the decision is 
within the law, that the rules regulating the divorce of a hus- 
-band and wife not previously married should be applied to 


cases in which one of the parties to the marriage has been 


previously married and the other has not been married before.” - 
The other case is the one to which I have already referred— 
Mi Myin v. Nga Twe. In that the learned Judge said that the 


(3) (1897-01) 2 U.B.R., Div., p, 39. 
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rule of nissaya and nissita seems to be equally applicable to 
persons who have been married before, and he suggests that 
the ordinary rule of partition in the case of person previously 
married, viz., that each takes his or her payin, is probably 
based on the assumption that such persons ordinarily both 
bring payin to the second marriage. 

In the present case it is perfectly clear that U Ma La 
brought considerable /ayin property to the marriage and that 
Ma Ngwe Hnit brought none and therefore the relation of 
nissaya and nissita clearly existed. HadU Ma La not been 
previously married Ma Ngwe Hnit would have been entitled to 
one-third share in that payin. In the present case, if any other 
rule were adopted, it would be in the words that Sir Herbert 
Thirkell White used in Ma E Nyun vy. Maung Tok Pyu cer- 
tainly unjust to give the husband the benefit of his previous 
marriage and to deprive the wife of the benefit of her previous” 
maidenhood. In my opinion the fact that the husband in this 
case has been guilty of no matrimonial fauit is not a sufficient 
reason for depriving the wife of all share in the payin, especi- 
rally considering the circumstances of the case and the con- 
duct of the husband. It appears to me that there is consider- 
able force in the suggestion of Sir George Shaw that the rule 
laid down in the Manukye as regards persons both of whom 
had been previously married was based on the assumption 
‘that both brought property to the marriage. Further there 
seems to be no justification for applying a different rule where 
the relation of nissaya and nissita existed in the case of a 
woman who had not been married before because the husband 
had been previously married. Under section 261 of the Digest 
a provision is made for the case of a man who had previously 
married marrying a spinster and divorcing her not long after 
the marriage and before there was time for any property to 
have been jointly acquired by them. It allows the wife com- 
pensation, and it appears to me that all these provisions point 
to a recognition of the necessity of making a husband, who is 
able to do so, provide for a wife who. comes to the marriage 
with nothing. 

For the above reasons I would hold that in the case where 
the wife is a spinster but the husband had been previously 
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married, where the husband brings payin to the marriage and 
the wife nothing, the rule to be applied is the rule laid down 
for the case where neither party had been married before and 
separate by mutual consent without: fault, and where the. 
relation of nissaya and nissita exists, and I would only add that 
U Ma La’s conduct in respect of the kanwin promise renders. 
the application of this rule more than equitable. The appeal 
therefore should, in my opinion, be accepted to the extent of 
allowing the wife’s claim to one-third of the Aayin property,. 
and I would also allow her the costs of this appeal. 

Heald, J.—I concur. 





Before Mr. Justice Heald. 


NGA BA TU v. KING-EMPEROR.* 

Indian Penal Code, section 304—Culpable homicide not amount- 
ing to murder. 

A, who professed by tattooing to render persons immune from the 
effect of snake bite, caused a poisonous snake to bite B whom -he had. 
tattooed and B died. A was convicted under section 304, Indian Penal 
Code. 

Held,—that the burden of proving that he was justified in believing 
and did believe that he could give ii aity lay on A, and that us he failed. 
to discharge the burden, he was rightly convicted under section 304, 
Indian Penal Code. 

The Queen v. Poonai Fattemah, 12 Sutherlahd’s Weekly Reporter, 
Criminal, page 7=3 Bengal Law Reports (A.C.), 25; The Empress v. 
Gonesh Dooley, (1880) I.L.R. 5 Cal, 351; Queen Empress ve Nga Po 
Kyin, U.B.R. (1897-01), Vol. 1, page 298 at page 307; Nga Po Kyaw 
and others v. King-Emperor, U.B.R. (1902-08), Vol. 1, Penal Code I; 
Queen Empress v. Jamaludin, Bom. Unreported Cases (1892) 603 ; Pika 
Bewa v. Emperor, 1.L.R. 39 Cal., 855; Emperor v. Ramava Chan- 
nappa, 17 Bom. Law Reporter, 217; Queen Empress v. Kangla (1898), 
All., W. Notes, 163; and Shwe Kin v. King-Emperor, 8 L.B.R,, 166— 
referred to. 


Appellant, who professed to be able by tattooing to render 
persons tattooed by him immune from the effect of snake bite 
tattooed a number of villagers and then allowed a poisonous, 
snake, which he !was himself handling, to bite one of them, 
The man who was bitten. died at once, although appellant. 
tattooed him again after he was bitten. Appellant has been 
convicted of culpable homicide not amounting to murder and 
sentenced to three years’ rigorous imprisonment. 





* Criminal Appeal against the sentence passed by H. ©. Moore, Esq., 
1.0.S., Sessions Judge of Myaungmya. 
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He appeals and his appeal has been admitted in order that 
the correctness of the conviction under section 304 may be 
considered. : 

In the text books two old Indian cases are cited as authority 
for holding that the offence in such cases is culpable homicide. 

The first of these is the case of Poonai Fattemah (1) which 
was decided in 1869. In that case the accused, who professed 
to be snake charmers, persuaded a number of coolies to allow 
themselves to be bitten by a venomous snake, believing that 
they would be protected by charms. Threé of the persons 
who were bitten died, and the Court held that the offences 
would have been murder but that the persons whose death was 
caused took the risk of death with their own consent. By 
reason of that consent the offence was held to be reduced to 
culpable homicide not amounting to murder and the accused 
were sentenced to five years’ rigorous imprisonment. 

The second case was that of Gonesh Dooley (2) decided in 
1879, and was very similar to the present case. There two 
snake charmers were giving a performance before a crowd and 
put a snake on a boy’s head. The boy tried to push away the 
snake and was bitten on ‘the hand so that he died. It was 
held that the snake charmers did not think that the snake 
would bite the boy but that nevertheless their act was done 
with the knowledge that it was likely to cause death, though 
not with the knowledge that it was so. imminently dangerous 
that it must in all probability cause death. The accused were 
therefore convicted of culpable {homicide not amounting to 
murder, and the principal offender was sentenced to three 
years’ rigorous imprisonment. 

A case which was somewhat similar in principle, though 
the facts were different, arose in Lower Burma in 1881 (3). 
There one Aung Ban told his companions that if they were 
tattooed by him in a certain way they would be miraculously 
loosed from bonds. One of them, after being tattooed by him 
in that way, agreed to be bound hand and-foot and dropped 
overboard from a boat. He was drowned, though his 

(1) 12 Sutherland’s Weekly Reporter, Criminal, page 7=3 Bengal Law 
Reports (A.C.) 25. 


(2) (1880), I.L.R. 5 Cal., 351. 
{8) U.B.R. (1897-01), Vol. 1, p. 298 at p. 307. 
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companions including Aung Ban made efforts to rescue him 
when they found that he did not come to the surface. Aung 
Ban was found guilty of culpable homicide not amounting to 
murder and was séntenced to three years’ rigorous imprison- 
ment. i - 

In an Upper Burma case (4) superstition played a some- 
what similar part. A young woman consented to be beaten 
bya “saya” in order to exorcise an evil spirit of which she was 
believed and believed herself to be possessed. She was given 
more than 100 strokes with a cane and died of exhaustion. 
The “saya” and his companions were convicted under section 
304a and not under section 304 and the principal offender was 
sentenced to six months’ rigorous imprisonment. Dr. Gour 
(Penal Law, 2nd Edition, page 1322) is however, of opinion that 
that decision was wrong and in a somewhat similar case in 
India (5) the accused were convicted under section 304 and 
sentenced to three years’ rigorous imprisonment. 

There are several Indian cases (6) in which death was 
caused by the administration of poison in the belief that it was 
a philtre and in those cases it was held that the offence fell 
under section 304a, but on the other hand there is a case (7) 
in which the accused struck a white object at night, believing 
it to be a ghost, and found that he had killed his friend, and in 
that case he was convicted under section 304 but sentenced to 
only two months’ rigorous imprisonment. 

In Shwe Kin’s case (8) aman who cut another with a da 
believing that by reason of charms the man whom he cut was 
proof against such injury was acquitted by this Court, 
although the man who was cut died, the grounds of the 
acquittal being that the deceased believed that he was proof 
against da cuts and offered himself to be cut, and that the 
accused also believed that the man was invulnerable. 

The real question which arises in such cases is whether 
the act was done with the Iknowledge that it was likely to 
cause death, or that it was so imminently dangerous that it 

(4) U.B.R. (1902-08), Voi. 1, Penal Code, 1. : 

(5) Bom. Unreported Cases (1892), 603. 

(6) e.g. 39 Cal., 855, 17 Bom. Law Reporter, 217, 


(7) All. W. Notes (1898), 163. 
(8) 8 L.B.R., 166, ~ 
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must in all probability cause death. In considering that | 


question the learned Judicial Commissioner of Upper Burma 


in Aung Ban’s case said: “The believer in miracles must, - 


before: he proceeds to imminently dangerous actions, be as 
diligent, as careful, as full of good faith as anybody else. 
Before putting his belief to any irrevocable test, he ought to 
verify .... Men must act with ordinary circumspection and on 
reasonable beliefs, although, so long as they confine them. 
selves to mere belief and do not proceed to action or omission, 
they may hold what beliefs they please. . . I do not suppose 
that prisoner had altogether given up his belief in a natural 
order. I think he must have known that “the act was so 
imminently dangerous that it must in all probability cause 
death,” and that words “in all probability” must be taken 
objectively, i.e., with reference to the facts ‘of the world in 
which we live, not with reference to prisoner’s mere opinion 
or belief about them.” On these grounds he agreéd with the 
earlier rulings to the effect that the offence would have 
amounted to murder but for the consent given by the deceased. 
With all due respect for so eminent an authority, I find it 
difficult to accept this view in its entirety. Knowledge is 
essentially subjective not objective, and if a man really 
believes that a certain result will not follow, | fail tosee he w he 
can be held to know that it is likely to follow. Suppose for 
instance that a number of men are swimming together and 
some of them in fun push one of their companions under water 
and he is drowned. They must of course be held to know that 
a person pushed under water is likely to be drowned, but they 
also know that their companion can swim, and ] doubt whether 
they could be found guilty of more than a rash and negligent 
act not amounting to culpable homicide. Similarly in the 
present case, appellant must have known that a person who 
is bitten by a poisonous snake is likely to die, but he‘also knew 
that the deceased had been tattooed by him and if he really 
believed that his tattooing gave immunity, the two cases would 
seem to be very nearly parallel. But the burden of proving 
that he was justified in believing and did really believe that 
his tattooing gave immunity was on him, and in this particular 
case I am inclined to agree with the learned Sessions Judge 
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that he failed to discharge that burden. He called one witness 

who swore that after he had been bitten by a cobra, appellant 
tattooed him and he suffered no ill-effects from the bite, but 
even if that evidence is true, which there is reason to doubt, 

it would not prove that the immunity was due to the tattooing. 
He also called a woman who swore that appellant tattooed her 
small son, aged two, and then allowed him to handle a cobra, 

which bit him on the arm. The arm swelled and appellant 
treated it, and the child did not die. I doubt whether asa 
result of two such experiences appellant could really have 
believed that he was able to produce immunity from the effects 
of snake bite, and therefore I agree with the Sessions Court 
that he failed to show that the natural presumption of 
knowledge did not apply to him. Under these circumstances 
although I am inclined to think that if appellant had been able 
to prove that he honestly believed himself to be able to 
produce immunity he would have been guilty merely of a 

rash and negligent act not amounting to culpable homicide, I 

am of opinion that in this particular case he was rightly con- 

victed of culpable homicide not amounting to murder because 

he caused death by an act done with the knowledge that it was 
likely to cause death but had neither the intention nor knowl- 
edge necessary to make his offence murder. Under these” 
circumstances I am not prepared to hold that a sentence of 
three years’ rigorous imprisonment was unduly heavy and I 
dismiss the appeal. > 





Before Mr. Justice Maung Kin. 4 
MAUNG PO THIN v. 1. KO THA YE, 2. KO AT GYI 
3, MA HLA BYU, 4. MAUNG PO BYU, 5. MAUNG E.* 
Chari—tfor Appellant. a 
Pp Kyaw Htoon—for Respondents. 

Civil Procedure Gode, section 11—Suit based on declaratory 
decree—Maintainabdility of— 

A declaratory decree having been passed in an administration suit, a 
fresh suit was filed praying that the shares declared by the decree be 
distributed under the orders of the court. The Court held that the suit 
was res judicata by reason of the former administration suit. 

* Second appeal from the decision of W. Oarr, Bsq., Divisional Judge 


of Hanthawaddy, confirming the decree of Maung Kyaw, District Judge of 
nsein. 
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Held,—that as the decree in the administration suit was declaratory ren 
and the plaintiff had therefore no remedy by way of execution of the decree, 
a suit based on the decree was maintainable and was not res judicata. “ire Po 

Lakhrani Kuar v. Dhanraj Singh, (1916) 14 A.L.J.R., 102; Atter- 
money Dossee v. Hurry Dos Dutt, (1881) I.L.R. 7Cal., p. 74} Kalicharan’ Ko Tea Yas 
Nath v.. Sukhoda Sundari Debi, (1915) 20 C.W.N., 58; Manchharam 
Kalliandas v. Bakshe Saheb Mir Mainudin Khan, 6 Bom. HLC.R., 231, 
Pritchett v. English and Colonial Syndicate, (1899) 2.Q.B. 428; Gran} 
v. Easton, 13 Q.B.D., 302; Gustave Nouvion vi Freeman, 15 Appeal 
Cases,1; Pemberton v. Hughes, (1899) 1 Ch:, 781; Hodsoll v. Baxter, 
BE. B, &E., 884 (E.R., 120., p. 739) ; Williams v. Jones, 13 M. & W., 628 ; 
Fakirapa vy. Pandurangapa, (1882) 1.L.R. 6 Bom., 7—referred to. 

There was an administration suit in respect of the estate 
of Ma Nyein, deceased. Eventually the case came up to this 
Court on appeal with the result that a decree declaring the 
shares of the heirs to the estate, the amount of the funeral 
expenses and the costs to be paid waspassed. The successful 
party then applied to the Original Court for an order appointing 
a Receiver with power to distribute the shares to the heirs. 
That Court passed the order prayed for. One of the parties 
to the suit then appealed from this order to the Divisional 
Court, and that Court held that the decree of this Court was 
merely declaratory and was therefore incapable of execution 

_and that the remedy of the successful party was to have the 
decree amended or to proceed by a regular suit. 

Ko Ne Dun was one of the heirs to the estate, as declared 
by the decree. He had died during the proceedings, and after 
the disposal of the said appéal to the Divisional Court the 
heirs of Ko Ne Dun assigned their shares in his share in the 
said estate to Maung Po Thin. 

Maung Po Thin then filed the present suit praying that a 
distribution should be made of the shares declared by the 
decree in the said administration suit. The trial Court held 
that the suit was res judicata by reason of the former adminis- 
tration suit. The appeal to the Divisional Court was dismissed 
on the same ground. 

It appears to me that the point for decision is very simple. 

The declaratory decree is binding on the parties to the 
administration suit and their representatives in interest. The 
decision as to the shares of the heirs will be res judicata if the 
present plaintiff asks for a fresh decision on the same point. 
It is obvious that he does not. He holds himself bound by that 


1921. 


Maunc Po 
THIN 


a 
Ko Tua Yr. 


62 LOWER BURMA RULINGS. [vor. 


decision, but as the decree was declaratory in form, he could 
not execute it and he therefore files the present suit based upon 
the decree praying that the shares declared by the decree may 
now be distributed under the orders of the Court. 

The question, then, is whether this suit to enforce the rights 
declared by the decree will lie. 

In Lakhrani Kuar y..Dhanraj Singh (1) Walsh, J., held that 
such a suit will lie, provided the decree cannot be enforced in 
some other way. He relies on the cases of Attermoney Dossee 
v. Hurry Dos Dutt (2), Kalicharan Nath v. Sukhoda Sundari 
Debi (3) and Manchharam Kalliandas v. Bakshe Saheb Mir 
Mainudin Khan (4), in which cases the general principles on 
the subject are dealt with. Walsh, J., also held that there is 
nothing in the Civil Procedure Code which indicates that such 
suits are not admissible in India. 

In Kalicharan Nath vy. Sukhoda Sundari Debi, Mukerjee 
and Beachcroft, JJ., observed that it was not necessary for the 
purposes of the case under consideration to enter upon a 
discussion of the circumstances under which a suit would lie 
upon a judgment in British India, but that an examination of 
certain cases cited therein, of which Attermoney Dosee v, 
Hurry Dos Dutt is one, showed that there was considerable 
divergence of judicial opinion upon the subject and that the 
Courts were by no means agreed as to the circumstances under 


which a suit may be instituted in this country on what may be 


called a domestic as distinguished from a foreign judgment. It 
was well known that in England there had been divergence of 
judicial opinion on the subject (Freeman on Judgments, 
Chapter 17, Black on Judgments, Chapter 24) and it was only 
in recent years that the principle had been adopted that 
although an action lay on a judgment which finally. established 
a debt, whether the judgment be English or foreign, it would 
be: an abuse of the process of the Court to bring an action 
upon an English judgment, if it can be enforced in some other 
way. Thecases of Pritchett v. English and Colonial Syndicate 
(8), Grant v. Easton (6), Gustave Nouvion v. Freeman (7), 


() (1916) 14 A. Lad, 102. (2 igen 1, L.R.7 Cal., p. 74. 
{3) (1915) 20 C.W.N., 88. (4) 6 Bom. H.C.R., 231. 
(5) (1899) 2 Q.B., De. (9 19.8.0, so 
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Pemberton v. Hughes (8) and Hodsoll v. Baxter (9) were cited rsa 
as showing the recent tendency of the English Courts to Maunc Pe 
recognise an action on a judgment establishing a debt with the ial 
limitation referred to. On reference to Halsbury’s Laws of Ko THa Ys 
England, Volume 18, page 219, the following passage is found :— —— 
“ An action will lie on a judgment which finally establishes a 
debt, whether the judgment be English or foreign. Foreign 
judgments can be enforced inthis country (England) in this 
way alone, but if an English judgment can be enforced in some 
other way, it is an abuse of the process of the Court to bring 
anaction upon it. . . . Theright.to sue on a judgment | 
becomes statute barred in 12 years.” The English cases cited 
by the learned judges as shown above are given in the foot-notes 
as authorities for the propositions contained in this~passage. 
Thus it seems that whatever might have been the law in early . 
times, the passage in Halsbury ought to be regarded as 
embodying the law of recent times. The-passage quoted by the 
learned judges of the Calcutta High Court from the judgment 
of Baron Park in Williams v. Jones (10) is very significant :— 
“ The principle is that where a Court of competent jurisdiction 
has adjudicated a certain sum to be due from one person to 
another a legal obligation arises to pay that sum on which an 
action of debt to enforce the judgment might be maintained.” 
And the learned Judges proceeded to say, “ No mischief can 
result from the acceptance of this principle, if it is adopted 
subject to the qualification recognised in modern English Law, 
namely, that an action is permissible only where the judgment 
cannot be enforced in some other way.” In Manchharam 
Kalliandas v. Bakshe Saheb Mir Mainudin Khan, the Chief 
Justice of Bombay recognised the principle that judgments 
and decrees may be sued upon when it is the only practicable 
remedy open. 

In Fakirapa v. Pandurangapa (11) it was held by a Bench 
of the Bombay High Court that a suit will not lie upona decree 
the éxecution of which is barred by the provisions of the 
Limitation Act. There are other cases which express the same 
view, but it does not appear to be necessary to refer to them in 

(8) (1899) 1 Ch., 781. . 

(9) B.B. & B. 884 (B.R., 120, p. 739). (10) 13 M. & W., 628. . 

(11) (1882) ILL.R. 6 Bom., 7. 
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this case, because the decree in question is not capable of 
execution, so that.there is no question that the plaintiff has no 
remedy by way of execution of the decree. 

In the present case there is no question of limitation arising 
with reference tothe suit or in any other way. The plaintiff 
only says: “I have a decree declaring certain rights in my 
favour, but I cannot execute it, because it isnot capable of 
execution. I therefore, by this suit, ask for the enforcement 
of the rights declared by the decree.” The principles above ° 
cited from English Law are in favour of recognising a suit of 
this kind. There can be no mischief resulting from its accep- 
tance, because it is clear that there is no other way of enforc- 
ing those rights. The learned Counsel for the respondents 
pointed out that the plaintiff should have come to this Court 
and asked for an amendment of the decree and that the prayer 


_would have been granted, because from the judgment of the 


Court it was clear that the Court intended to pass an adminis- 
tration decree.~ The plaintiff might have done this if he liked, 
but he was not bound to do so, and in considering the question 
of the maintainability of the suit the Court is not at liberty to 
say to him that the suit would be dismissed and that he should 
go and ask that the decree be amended into one for adminis- 
tration. We are not concerned with what he might have done 
before he filed the suit. We are only concerned with the 
decree as it stands and we are to say whether the suit for the 
enforcement of the rights under the decree will lie or not, and 
I think it would lie if the plaintiff could not have the rights 
enforced in some other way. There appears to me to be no 
other way. I would therefore hold that the suit was not res 


“judicata. 


For these reasons the judgments,and decrees of the Lower 
Courts are set aside. The respondents will pay costs through- 
out. The proceedings are remanded for trial on the remaining 
issues. As the appeal is ona preliminary issue, the appellant 
will be granted a certificate under section 13 of the Court Fees 
Act for the return by the Collector of the Court fee paid on 
the appeal. 
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Before Mr. Justice Robinson, Chief Judge, 
and Mr. Justice Heald. 


S. R. M. M. CHETTY FIRM 2. S. R. M. R. M. CHETTY 
FIRM v. P.L,N.N. NARAYANAN CHETTY.* 
Burjorjce—for Appellants, 
Das—for Respondent. 

Civil Procedure Code—section 115. Revisory powers of High Court 
—Interlocutory orders. 

The Court has power under section: 115 of the Code of Civil Procedure 
to deal with interlocutory orders and may set aside such an order when no 
appeal lies directly fromthe order and sufficient grounds exist peremp- 
torily calling for its interference even though the substance of the order may 
be one that could be brought upon appeal from the final decree in the 
‘suit but the Court should'not as a rule interfere with orders passed in the 
exercise of a discretion when there has been some attempt to exercise that 
discretion judicially , and it should not interfere unless irreparable damage 
would be caused by its refusal. 

Dhapi v. Ram Pershad, (1887) 1.L.R. 14 Cal., 768 followed. 

Amjad Ali v. Ali Hussain Johar, 13 C.' |. 353; Chandi Ray v. 
Kripal Ray, 18 C.W.N., 682; Motilal Kashibhai v. Nana, (1894) I.L.R., 
18 Bom. 35 ; Maharaja Sir Rameshwar Singh Bahadur of Darbhanga 
ve Sadanana Jha and others, 55, Ind. Cas., 446; Sawan Singh v. 
Rahman, 55 Ind. Cas., 739; Rameshwar Narayan Singh v. Rikhanath 
Koeri, 58 Ind. Cas., 281 ; V. V. M. Chetty Firm v. R. M. A. R.-Aruna- 
challum Chetty, 8 L.B.R., 77—referred to. 


Robinson, C. J. and Heald, J.:—The sole question 
for decision in the suit out of which this application 
arises was whether a document purporting to transfer 
certain properties to the firm of S.N. was benami or not. 
Issues were fixed in the case on the 22nd June 1918 and 
on the same day the present petitioner applied for the issue of 
a Commission to examine five witnesses and six of the defend- 
ants. The Court refused to issue commissions for the 
examination of the defendants on the ground that it was most 
important in order. to watch their demeanour to have them 
examined before the Court itself. An order was passed grant- 
ing commissions for the examination of the witnesses. A 
fortnight or so later respondent's counsel applied for an order 
that the commission should not issue until the defendants had 
been examined in Court, and on the Ist March 1919 the Court 
passed an order in terms of the prayer. The present petiti- 
tioner came up to this Court on revision, and the revision was 
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rejected but it resulted in great delay in proceeding with the 
suit. Two of the defendants were then examined, and on the 
2nd of August 1919 an order was passed granting the issue of 
commissions for the examination of the plaintiff's witnesses 
at the same time as the commission for the defendant’s 
witnesses should issue. On the 21st May 1920 the Court again 
refused to allow commission to issue for the examination of 
the other defendants who had by that time returned to Madras. 
Much time had elapsed since the list of witnesses to be examined 
on commission was originally made out. The examination of the 
defendants and their cross examination elicited a large number 
of accounts and documents, and for the present petitioner it was 
said that it was essential to examine many more witnesses 
to prove handwritings and to prove various accounts and 
that they were kept in the ordinary course of business. Many 
of these witnesses, who had at the time of the first application 
been present in Burma, were then absent {in Madras and the 
pleaders for both parties filed lists of witnesses whom they 
wished should be ‘examined on commission in Madras. The 
Court passed an order of a very diffuse and rambling charac- 
ter. The Judge appears to have made up his mind that both 
parties were blind to their reai interests and-he constantly 
repeats that the parties must remember that the Court did not 
exist for the benefit of the Chetty Community only, and if the 
parties choose to enter into private arrangements and effect 
benami transactions in their own country they should abide by 
their consequences. He apparently came to the conclusion 
that it was not to the real interests of either party that matters 
should be delayed by issue of these commissions and he 
exhorted them to take his order in good spirit as it was really 
to the interests of both of them that he passed the order that 
he did. His order contains one paragraph as follows :— 
“So it is to avoid all expense, time and trouble that I want 
to accelerate the progress of the case by refusing to examine 
88 witnesses on commission in India on behalf of the defend- 
ants and 18 witnesses on behalf of the plaintiff and also when 
I think they are not material Witnesses. I want to avoid also 
any application of the plaintiff for a receivership again before 
wnext harvest and finish the “case on the 23rd to 29th June 
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during my next trip.” The true fact of the matter.seems to be 
that the learned Judge had fixed six days for the hearing of 
this case specially, and it would dislocate the tour programme 
if the case was not ripe for hearing on those dates. He 
had no evidence before him whatsoever to show that these 
witnesses were not material. There was only the affidavit in 
support of the application in which it is positively affirmed 
that they were material. He ltherefore refused to issue any 
commissions even for the witnesses for whose examination on 
commission an order had been previously passed and although 
both sides agreed to the issue of a commission. 

Against this order an application in revision is filed and 
the main question that we have to decide is whether this Court 
has power under section 115 of the Code of Civil Procedure in 
revision to deal with this interlocutory order. On the general 
question of the power of the Court to deal in revision with 
interlocutory orders there was at oneltime a general consensus 
of opinion that it couid notdo so. But in 1887 in the case of 
Dhapi v. Ram Pershad (1) the previous ‘rulings were consi- 
dered and it was held that the word “case” is wide enough to 
include an interlocutory order and that the words “ record of 
any case” include so much ‘of the proceeding in any suit as 
relate to the interlocutory order. The learned Judges proceed 
to point out that there would be cases where irremediable 
injury may be done to a party by an interlocutory order made 
without jurisdiction, and unless the words of the section are 
clear beyond all doubt to the contrary, they could not believe 
that the Legislature intended such an injury to remain with: 
outa remedy. This view was alsotaken in the case of Amjad 
Ali vy. Ali Hussain Johar (2) though itlis <true that in a later 
case of Chandi Ray v. Kripal Ray (3) Woodroffe, J., expressed 
the view obiter that speaking for himself he should have 
thought that interlocutory orders did not come within the 
scope of section 115. The Allatiabad High Court had however 
taken a contrary view, and the Bombay High Court in Motilal 
Kashibhai vy. Nana (4) agreed with Allahabad Ithough the 
learned Chief Justice appears to have accepted the view that 

(1) (1887) I-L.R. 14 Cal., 768. (3) 15 C.W.N., 682, 

(2) 15 C.W.N., 353. (4) (1894) I.L.R. 18 Bom., 35. 
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he word “case” was wide enough to include an interlocutory 
order. In Maharaja Sir Rameshwar Singh Bahadur of 
Darbhanga v. Sadanand Jha and others (5) the Patna High 
Court held that an error of procedure resulting in a failure of 
justice is a material irregularity and is open to correction by 
High Court under section 115. That was a case in which the 
suit has been dimissed on “the ground that the plaint was 
defective without affording the plaintiff an opportunity of 


. curing the defect. In Sawan Singh v. Rahman (6) the Lahore 


High Court held that a High Court has power under its revi- 
sional jurisdiction to deal with and to set aside, if necessary, 
an interlocutory order, but the interference was only permis- 
sible when the interlocutory order was so unjust and likely to 
put things into so inconvenient a position that irreparable 
harm would be done tothe applicant. The matter. was again 
considered by the Patna High Court in Rameshwar Narayan 
Singh v. Rikhanath Koeri (7) and theCourt held that it had 
the power in cases where irreparable damage would resu't. 
A bench of this Court in Civil Revision 108 of 1919, took the 
other view but they gave no reasons and merely followed the 
preponderance of authorities. The later cases were not 
noticed by them. 

In our opinion the expression “ case” used in section 115 
is deliberately used in place of the word “suit” or any other 
such expression, because it isan expression of wide application 
and would cover everything that would require to be dealt 
with by the High Court in the exercise of its revisional 
jurisdiction. We agree with the decision in Dhapiv. Ram 
Pershad, and we hold that the Court has power under section 
115 to deal with interlocutory applications and will do so by 
way of setting aside the order complained of when no appeal 
lies directly from the order and sufficient grounds exist 
peremptorily calling for its interference even though the 
substance of the order may be one that could be brought up on 
appeal from the final decree in the suit. The Court should not 
as an ordinary rule interfere with orders passed in the exercise 
of a discretion provided there has been some attempt at any 


(5) 55 Ind, Cas., 445. (6) 55 Ind. Cas., 739. 
(7) 58 Ind. Cas., 281. 
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rate to exercise that discretion judicially. It should not 
interfere unless irreparable damage would be caused by holding 
its hand. This view was taken in V. V. M. Chetty Firm v. 
R.M.A.R. Arunachallum Chetty (8). 

_ Dealing with the present application, we find that it was 
open to the Court in the exercise of ‘its discretion to refuse 
the application to examine witnesses on commission. But 
the Court has made no effort whatever to consider in the 
exercise of its jurisdiction the essential facts. It was the duty 
of the Court in the first place to call for proof that the wit- 
negses were material. It should have satisfied itself that their 
examination was of real importance and that the evidence that 
they would give would refer to matters that were essential toa 
right decision. It made ne efforttodo thisat all. The Court 
overlooked the fact that as regards 5 or 7 of the witnesses 
included in the subsequent list orders had already been passed 
allowing them to be examined on commission, and the fact 
that they had not already been examined was due to its own 
-order directing that they should not be examined until a later 
stage in the case. The Court failed to consider what facts 
brought out in the examination and cross-examination of the 
defendants it was necessary to prove or support by the 
evidence of other witnesses, It jumped to the conclusion that 
both parties were acting merely to serve their private spite 
and not with a view to placing their cases before the Court 
in the best possible manner. This was an error of procedure 
which amounted to material irregularity and would bring the 
case within the powers of this Court to act in revision. n 
the next place, as regards the question whether the Court 
:should act at the present stage to set aside this order we have 
to consider what the result would be if we did not act. Both 
parties would come to trial without the evidence that they 
considered essential being taken. It is no doubt true that 
this order could be dealt with in appeal from the decree when 
it is passed. But if the evidence of these witnesses is really 
material, there -would be no course open to the Appellate 
Court but to remand the case in order that an opportunity 


‘might be given to the parties to adduce their evidence. The, 
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decision in appeal would be passed a year or more at least 
after the decree in the suit, and by that time many of the 
witnesses might be dead, or it might be impossible to find them: 
with the result that the party who desired to cite them would 
be deprived of their evidence. To come to trial and judgment 
without evidence must lead in such a case as this to the whole 
of the proceedings being set aside. It involves great expense 
and delay and in our opinion it can rightly be said that 
irreparable damage might be done to one or other of the 
parties. Mr. Das for the respondent before us expressed the 
hope that we should be able to hold that we had power to 
interfere in revision and would set aside the order and he 
merely referred us to a certain number of decisions and put 
before us the point that ought to be decided. Both parties 
desire that we should interfere, and in our opinion the Court 
has power to interfere and this is a suitable case in which 
we should interfere. We therefore accept the application 
and set aside the order of the 28th May 1920, and remand 
the case to the Lower Court with directions to readmit the 
original application for the examination of the witnesses on 
commission, or to receive a fresh application. This is because 
it is said that some of the witnesses entered in the original 
list have now returned to Burma and could be examined 
before the Court. We further direct the Court to satisfy 
itself that the witnesses whose examination is asked for are 
material witnesses whose evidence is of importance for the 
decision of the real issue in the case, and then having 
considered the matter in a judicial manner it should grant or 
refuse the application in respect of one or more or all of the 
witnesses. We will allow as advocate’s fees 5 gold mohurs. 
These costs to follow the result of the suit. 
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Before Mr. Justice Higinbotham. 


MAUNG YAUNG SHWE v. MAUNG SIN py nis ATTORNEY 
MAUNG MYAT LON.* 
Kyaw Din—for Appellant. 
Ginwala—for Respondent. 

Wild animals—Trained elephant—Right of property on recapture. 

Where an elephant which had been trained was lost in the jungle for 
a year but on recapture was found to be tame and ‘could be put to work 
almost ut once, 

Held,—that the elephant was not a wild animal and that the original 
owner had not lost his property in the animal. 

Mahadar Mohanta v. Balaram ‘Gagoi, (1908) 1.L.R. 35 Cal.» 
p. 413—followed. 

In this case the plaintiff sued the defendant for the return 
of his elephant which he had caught in his keddah. The 
plaintiff sometime in 1915 purchased the elephant from Maung 
Ba Dwe and had it in his possession until the 6th June 1917, 
when it got lost in the jungle. It remained in the jungle until 
June 1918. The defendant in his written statement took up the 
attitude that he knew nothing of any such purchase and that 
he had caught the elephant in the keddazh according to law. 
The Court framed one issue only, with consent, namely, 


“ whether the elephant in suit belongs to the plaintiff or not ?”’. 


The evidence was led on the question of identification of the 
elephant as the one which the plaintiff had purchased, and both 
Courts have held that the plaintiff has succeeded in proving 
that the elephant caught by the defendant was theisame as the 
elephant purchased by the plaintiff. 

The appellant-defendant has brought the case up on second 
appeal and the grounds of appeal 1 to 7 raise a legal question 
which was not raised in either of the Courts below, namely, 
whether the elephant having returned to its wild state, the 
plaintiff had not lost his property in it. 

The point should have been raised by the defendant in the 
Original Court and it could not be raised in the second appeal 
to the detriment of the plaintiff who had no opportunity of 
calling evidence having a bearing on the point. But the 

* Civil Second Appeal from the decision of A.J. Darwood, Bsq., 
Divisional Judge of Tenasserim, confirming the decree of Maung Po Chit, 
Subdivisional Judge of Tavoy. x 
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defendant having raised the point for the first time in this Court 
if the point is to be decided the decision must rest on the 
recorded evidence, although no evidence was specially adduced 
bearing on the point. ot 

By the common law of England which is applicable to this 
case, a person can have only a qualified property in a wild 
animal, and if such animal escapes to its former liberty, such 
qualified property in it is lost, Volume I, Halsbury’s Law of 
England, paragraphs 798,799. It is necessary therefore in 
this case to consider whether on the evidence the defendant- 
appellant’s contention, that when he recaptured the elephant 
it was a wild animal, can be sustained. Elephants are animals 
which, though by. nature wild, are peculiarly amenable to train- 
ing and quickly become tame. If any such tame and trained 
‘animal should go off with a wild herd of other elephants and 
remain at liberty so long, that when recaptured-it had to be’ 
dealt with and trained as if it were a wild animal, which had 
never before been tamed and trained, L think it would be 
correct to say that it had reverted to its natural state and was 
in fact 4 wild animal. In such case, the former owner would 
have lost all property to it. But if on recapture it was found 
to be tame and could be put to work again almost at once, I 
think it would be incorrect to say that it was a wild animal. 
The view that there are animals, which although naturally wild 


_ may cease to come within the category of wild animals, is 


supported by the decision in Mahadar Mohanta vy. Balaram 
Gagoi (1) which was a case very similar, 

The facts as found by both the Lower Courts show that the 
elephant in question was purchased by the plaintiff respond- 
ent from Maung Ba Dwe in 1915 after it had been in his hands 
for about six months, and had been trained. It remained in 
the plaintiff's possession for over one year and a half and was 
then lost in June 1917. The plaintiff made a search for it and 
then offered a reward for its recapture. In June 1918 it was 
recaptured by the defendant-appellant in his keddah. When , 
it was recaptured it seems to have been able to be put to work 
within a very short time, which indicates that it was already a 
tamed animal. Both Courts have held that it was tamed and 

2 (1) (1908) 1.L.R. 35 Cal., p. 413. 
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trained and not wild at the time of its recapture and since 
it had been working for over eighteen months before {it 
escaped, the finding would seem to be correct. The defendant 
appellant therefore is ‘not able to show that {the ‘elephant in 
this case was in fact a wild animal and his contention that the 
plaintiff has lost his property in the elephant consequently 
fails. 
The appeal is therefore dismissed with costs. 


. Before Mr. Justice Duckworth. 
(1) H. M. EUSOGF (2) ABDUL KHUDUS ». KING- 
EMPEROR.* 
Giles—tor Appellants, 
McDonnell—tor the Crown. 

Simultaneous Trials—IMegality not curable under Section 537, 
Criminal Procedure Code. 

A Sessions Judge, sitting with Assessors, tried two separate cases 
simultaneously. The two sets of accused were placed in the dock 
together. Each witness was examined first in the one case and then in 
the other, each set of accused standing up in turn when the evidence 
: against them was being given. This resulted in several of the depositions 
being identical or almost identical in their phraseology and form. _ 
Held,—that the two cases were not tried separately but were contrary 
to law tried together in what amounted to simultaneous trials, and that 
this was an illegality which could not be cured under section 537, Criminal 
Procedure Code. - 

Hossein Buksh v. The Empress, (1881) 1.L.R. 6 Cal. 96; Queen v. 
Shaik Basu, 8 Weekly Reporter, Crim., 47 ; Queen-Empress v. Chandra 
Bhuiya, (1893) 1.L.R. 20 Cal., 537; Sahadev Ahir v. Emperor, (1903) 8 
O.W.N., 344; Ala Dya v. King-Emperor, (1906) 41 P.R. Crim. Case No, 
5; Subrahmanya Iyer v. King-Emperor, (1902) 1.L.R. 25 Mad, 61— 
referred to. ? 

For several years complaints had been made to Messrs, the 
Irrawaddy Flotilla Company that goods consigned from 
Rangoon by their steamers to.up-country stations were found 
on arrival to have been tampered with. It was suspected by 
the authorities concerned that a gang was at work engaged in 
systematic pilfering of goods from steamers. The Criminal 
Investigation Department were requested to enquire into the 
matter, with the result that five men were placed on their trial 
-at Prome. 6 

* Criminal jappeal against the order passed by J. P. Doyle, Baq., 
4,0.S., Sessions Judge of Prome, 
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The present appellants, H. M. Eusoof and Abdul Khudus, 
were convicted by the Sessions Court, Prome, under section 
413 and section 413 read with section 109 of the Indial Penal 
Code, respectively, and were sentenced: to rigorous imprison- 
ment for five and three years. 

This judgment deals with the preliminary point taken up ~ 
by Mr. Giles on behalf of these two appellants, that the trial 
of his clients was illegal, inasmuch as they were, in effect, 
tried jointly at one trial with the other three accused persons 
(Kassim, Ismail and Nural Huq) in another ‘case (Sessions 
Trial No. 79 of 1920). The Magistrate had committed five 
accused to stand their trial before the Court of Session, but 
the learned Sessions ‘Judge split the case into two trials, 
namely, the present case against the two appellants and 
Sessions Trial No. 79 against Kassim, Ismail and Nural Huq. 
He thought apparently that the trial of all five accused 
together would be void on account of misjoinder of charges and 
-accused persons. In the case now under appeal the two 
appellants were,~as 1 have stated, convicted. In the other 
case Sessions Trial No. 79 the learned Judge acquitted all the 
three accused, chiefiy, it would seem, because he held, after 
taking the opinion of the assessors, that there was still a 
misjoinder of charges and accused persons. I might add that 
the Local Government has since filed an appeal against the 
order of acquittal in this latter case. Mr. Giles’ contention is 
that, in spite of the action taken by the learned Sessions Judge, 
all five accused persons, including his two clients, were placed 
in the dock at once, and were, in effect, all tried together at one 
trial—the witnesses being really only examined once against 
the two sets of accused, the evidence taken against his clients, 
while they stood up, being then copied out and utilized 
against the other three accused, as they, in turn, were made 
to stand up in the dock. At the same time he urges that there 


- was oaly one set of assessors, who contrary to law, heard 


the two cases simultaneously, instead of successively, while 
neither case was ever adjourned by any order in writing in 
order to enable the other case to proceed. In fact, he contends . 
that it would be farcical to say that there were two separate 
trials, whilst his clients (not to mention the three men 


xi.) LOWBR BURMA RULINGS. 75 


concerned in the other case) were gravely prejudiced, so that 
justice has miscarried—that very much more than an irregular 
ity curable by section 537 of the Criminal Procedure Code 
was committed—and that the trial of his clients (and of course 
of the other three men) was void ab initio for illegality. Mr. 
Giles pressed this point with so much insistence, when the 
question of bail was under consideration, that, with the consent 
of Mr. McDonnell, who appeared for the Crown in both cases 
before the Sessions Court and who appeared for the Crown 
here, I called for a report from the learned Sessions Judge as 
to what had actually occurred in his Court. I wasiled to take 
this course also owing to the close similarity between many 
of the depositions of the witnesses in one case and the other, 
and because Mr. McDonnell denied categorically that Mr. 
Giles had been correctly instructed as to the procedure 
adopted in the Sessions Court. 

I will now give the report of the Sessions Judge verbatim. 
It is as follows:—‘“In these two cases the five accused 
appeared in the box simultaneously. As there were a number 
of witnesses common to both cases my practice was to examine 
each witness first in case No. 67 and then if necessary again 
in case No. 79. The accused were divided into two distinct 
groups and, in order that there might be no mistake, each 
group was ordered to stand up before the examination of the 
witness in his particular case and was told that evidence was 
being taken in his case. There could be no possible ground 
for mistake as to which case was proceeding. A certain 
amount of routine information in the second case was 
elicited by questions from the record of the first case by the 
advocate for the prosecution, who was furnished for this 
purpose at his request with a copy of the record of the first 
case. This copy was taken simultaneously with the deposition 
to my dictation by my Bench Clerk as I was unable to write. 
This explains certain similarities of phraseology in the opening 
sentences of the depositions in both the first and second cases. 
The- evidence of the Magistrate Ba Shin (19th prosecution 
witness in case No. 67) was read aloud by him and recordeda 
second time in case No, 79 by the Bench Clerk in my presence 
and hearing. This explains the curious error by which a 
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totally irrelevant cross-examination appeared on the record of 
case No. 79 and was struck out by me as by an oversight I 
had allowed Ba Shin to continue reading after the end of the 
examination. No two depositions were taken simultaneously 
and the procedure followed by me appears to be warranted as- 
well as convenient. I would point out thatwhatever objections. 
«might possibly be raised to the procedure, if valid, would apply 
.only to case No. 79 which does not form the subject of ‘the: 
:Present appeal. 7 bo 

Mr. Giles at once contended that even on this report, there: 
was sufficient material to show that the trials were really 
simultaneous, and so were void for illegality, but, at the same- 
time, he pressed the point that the report must be inaccurate, 
not only according to his instructions, but also judging from 
the internal evidence of the two records. Mr. McDonnell, on 
the other hand, stated that the report of the learned Sessions. 
Judge was substantially correct, but that it omitted certain 
facts, which not only tended to prove that there had been two. 
separate trials, but also explained the similarity in the deposi- 
tions in thé two cases to which I have already referred. He 
added that the procedure adopted was to be accounted for by 
the desire of the Sessions Judge and himself to avoid undue: 
harassment of witnesses, who came from riverine stations as. 
distantly situated as Yenangyaung and Danubyu. He admitted 
that it was correct that all five accused were placed in the 
dock at the same time, and that, when a witness was examined 
in one case, the accused concerned were made to stand up, 
while the others satdown. Hestated that the clerk who typed’ 
the deposition, as dictated by the. Judge, made a carbon'copy 
thereof, which'in the form of a “proof,” was handed to him- 
self (Mr. McDonnell). Thereupon the “Other accused were 
caused to stand up in'the dock and the first set to sit down, 
and’ Mr.- McDonnell, from the “proof,” questioned the same- 
witness in detail: In each case, he adds, each set of accused 
had full opportunity to cross examine. In this way the clerk ° 


“(who-again typed'the second: deposition as dictated: by. the 


Judge) in answer, usually to the same. question, wrote_out,. 
usually, the same answer. 
I'must hére add-that the learned: Sessions Judge, owing to- 
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an injury to.his hand, was unable himself to write or type the 
depositions. 

Mr. McDonnell produced before the Court some of the car- 
bon copies to which he alluded. Mr. Giles contended that he 
was quite unable, in the interests of his clients, to accept this 
as correct. He was aware, he said, that his position involved 
imputations upon both the Judge and the learned counsel 
concerned, but he would not abate therefrom. He urged that, 
when the depositions in one case are compared with those in 
the other, it is impossible to believe that what both the learned 
Judge and Mr. McDonnell have stated can be the truth, He 
stated that he relied on the internal evidence of the records 
themselves*to: show that, as a. matter of fact,there can only 
have been one trial of the. two cases, and on the fact that the 
two cases were tried simultaneously by one set of assessors. - 

Mr. Giles called attention more especially to the following 
witnesses :— 

(1) Maung Ba Shin, a Magistrate, prosecution witness 20 
in this case and prosecution witness 19 in Sessions Trial No. 79. 
It is stated by the learned Sessions Judge and Mr. McDonnelt 
that after this witness had been examined in Sessions Trial No. 
67 the witness himself read out his deposition as evidence in 
the other case—a fact which led to the anomaly of a cross. 
examination which was irrelevant in the second case appearing. 
in the deposition taken down by the clerk from what was read 
out. This of course was irregular and illegal. However, 
Mr. Giles argues that the second deposition was nothing more- 
than’ a typed copy of the first, and that the facts as stated 
above are inaccurate. I would state that the condition of the- 
deposition is such that either version might be correct. 

(2) The examination in chief of Maung Po Kyaw, Sth 
prosecution witness, is almost in the same: words as it is in 
Sessions Trial No..79 where he figures as 6th prosecution 
witness. : 

(3) It is the-same with-the evidence of Po Han, 6th prose- 
cution witness in this case. and 7th prosecution witness in 
Sessions Trial No. 79, and - 

(4) with that of Aung .Gyaw, 23rd ‘prosecution witness. 
and -22nd prosecution witness inthe other. In regard to the 
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deposition of this last mentioned witness, Kassim, one of the 
accused in Sessions Trial No. 79, purports to have been given 
an opportunity of cross-examining in Sessions Trial No. 67. 

(5) Prosecution witness 28, Kin Poon’s deposition in this: 
case is identical with that in Sessions Trial No. 79. 

(6) Maung Ba Kyaw, 38th prosecution witness and 34th 
prosecution witness, apparently made depositions in both cases. 
(as in the other instances, on the same day) which are, to alt 
intents and purposes, identical, and I note similar corrections: 
in each deposition. Further, in each deposition occur the- 
words “I have had several times complained,” which; if twice: 
dictated by an English Judge, is a strange solecism indeed. 

(7) Bagilal, 39th prosecution witness and 35th*prosecution: 
witness, has two practically identical depositions to his: 
credit. 

(8) The depositions of Maung Po Thit, 43rd prosecution. 
witness and 39th prosecution witness commence identically. 

(9) Those of Saw Yu Byan, 44th prosecution witness and’ 
40th prosecution witness are in the same words. It is the same- 
with (10) 48th prosecution witness and 45th prosecution witness 
Tan Teo Weong and with that of (11) 52nd prosecution witness 
and 51st prosecution witness, Man Singh, except for the last. 
few lines. There are also slight corrections in ink. 

Besides these witnesses referred to by Mr. Giles, I have: 
noted some others :— 

The evidence of Maung Pyu, 40th prosecution witness and 
36th prosecution witness, tends to show by the deposition im 
Sessions Trial No. 67 that the two cases were in reality tried 
together. The accused in Sessions Trial No. 79 are referred 
te in Sessions Trial No. 67 as though evidence was being give:r 
against them there. I would also refer to the depositions of 
prosecution witness No. 2, Ali Azzam, who is prosecution 


-witness No. 2 in the other case. When Battercharjee was. 


recalled on the 19th January 1921 and examined in Sessions. 
Trial No. 67 he is made to give evidence against Nural Huq’ 
and Ismail, two of the accused in Sessions Trial No. 79, and the 
two statements are.very similar in each case. 

I would refer to the evidence of Chein Swan, prosecution 


- witness 25 and 24, Chie Seng, prosecution witness: 27 and 26, 
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Tan Po Su, prosecution witness No. 31 and 29, Kar Hin, prose- 
cution witness 28 and 30 and Lim Khee Jan, prosecution 
witness 46 and 43. | 

The evidence of Abdul Rahim, prosecution witness 35 and 
“49, is important. In Sessions Trial No. 79 his evidence deals 
with Eusoof’s case, though Busoof is the first accused in 
Sessions Trial No. 67.~ 
_ The evidence of Tun Baw, prosecution witness 36 and 52, 
is remarkable for the same reasons as that of Abdul Rahim: 
He speaks of “ Eusoof now before the Court ” in Sessions 

- Trial No. 79, though Eusoof is not an accused person in that 
case. 

These instances are sufficient to show pretty clearly that 
there are grounds for thinking that matters were, to say the 
least, very much mixed up in the two trials, and that many 
-.depositions, except as to cross-examination, are identical. 

I must now decide which version is correct—that asserted 
by the Sessions Judge and Mr. McDonnell, who were of course 
both present throughout all the proceedings, or that now 
airged by Mr. Giles and deduced by him principally from the 
internal evidence of the records. 

I may say at once that in other depositions I find diver- 
gencies of language, contents, and form, which go to corro- 
borate the versions of the Judge and counsel as to ‘the 
procedure adopted. - 5 
" Taking all the circumstances into consideration, I think 
there can be no doubt that I must accept as correct what the 
learned Sessions Judge and Mr. McDonnell have said. 

That being so, I then have to decide whether the two cases 
were tried separately as required by law (section 233, 2nd 
portion, Criminal Procedure Code), or whether they were, 
contrary to law, tried together in what amounted to two 
simultaneous trials. ae 

There ave, of course, separate and complete records with 
separate judgments in each case, but it is admitted that this in 
itself is not sufficient. The question is weré the two cases 
tried separately, apart from the actually written records. 

No doubt the learned Sessions Judge (and Mr. McDonnell 
if, as would appear, he acquiesced in the arrangement)* was 
guilty of very grave irregularities. On the facts stated by him 
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the question is whether these grave irregularities were such as 
can be cured by section 537, Criminal Procedure Code, or 
whether there has been such illegality as would vitiate the 
trial, 

In order to decide whether section 537 applied, the Court 
might have to go into the merits, in order to determine whether 
there has in fact been a failure of justice—the fact being borne 
in mind that objections to the mode of trial do not appear to 
have been raised before the Sessions Court. 

As to whether these irregularities were such as to render 
the trial illegal, it must first be remembered that, according 
to law, the first case should have been tried quite separatély 
from the second. The first case might have been adjourned 
by an order in writing under section 344, Criminal Procedure 
Code, for sufficient reasons, whilst the second was taken up, 
but it is quite clear that nothing of the sort was done. 
Further, although under section 272, Criminal Procedure 
Code, it is laid down that the same jury may try, or the same 
assessors may aid in, the trial of as many accused’ persons 
“successively as the Court thinks fit,” in this instance the same 
assessors heard the two cases simultaneously. 

In Hossein Buksh v. The Empress (1) it was stated “ By 
the words the same jury may try as many cases, etc., we under- 
stand that one trial is to follow the other. The law does not 
contemplate that two trials shall be conducted piecemeal.” 
I must point out that this case refers to trials by jury, whose 
verdict is final, whilst in the present instance we are dealing 
with trials with the aid of assessors, whose opinions are not 
binding on the Judge in any manner, The case just quoted 
clearly*differentiates the two points of view ahd implies that 
in the opinion of the learned Judges it was conceiveable that 
the same rule, i.e., that the trials were contrary to law, would 
not hold good in the case of trials with assessors. They 
referred to an older case of Queen v. Shaik Basu (2). 

These two cases were what is known as trials held “in 
parrailel lines,” that is to say, when there are cross-cases 
between two factions ina riot. Naturally, the facts are not 
similar to those of the present case. : 7 

(1) (1881) 1.L.R. 6 Cal., 96. (2) 8 Weekly Reporter, Crim. 47. 
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In Queen-Empress v. Chandra Bhuiya (3) such trials were 
held to be opposed to the ordinary law, but it was found that 
it was not necessary to set aside the convictions in all in- 
stances, and the distinctic::: between jury trials and trials with 
assessors pointed out in 6 Cal., page 96, was once more 
emphasized. 

The case of a ftial by jury is very different from that of a 
trial with the aid of assessors, The distinction is readily 
grasped. What might reasonably be held illegal in the case of 
the former, that is to say, twocases coming before the jury 
simultaneously, appears to have been in at least two cases held 
to have been not necessarily illegal in cases tried with asses- 
sors, but in my opinion the law as laid down in section 272 of 
the Criminal Procedure Code, is equally clear in regard to 
either case, and that law is that the two cases must be heard 
separately and successively, in order that the minds of the Jury 
or assessors may not be confused. Section 285 of the Criminal 
Procedure Code shows that the opinion of the assessors is 
necessary, even though the Sessions Judge is not bound there- 
by, and it would be a mere farce to hold that it made no 
difference, even supposing that the opinion of the assessors 
was based upon utter mental confusion. 

I regard the simultaneous hearing of two cases by one set 
of assessors as more than a mere irregularity. 

In Sahadev Ahir v. Emperor (4) it was held that the simul- 
taneous trial of cross rioting cases was not a fatal illegality, 
that it was an irregularity curable by section 537, Criminal 
Procedure Code, and that in some ways the two rival sets of 
accused were actually benefited thereby. 

However, in the case cf Ala Dya vy. King-Emperor (5) it 
was held that ‘such trials were not merely irregular, but also 
altogether illegal. In this case the judgment of their Lord- 
ships of the Privy Council in Subrahmanya Iyer v. King- 
Emperor (6) was relied upon in support of the decision. 

It is now moreover generally held that trials in parallel 
lines cannot take place. 


(8) (1893) 1.L.R. 20 Cal., 537. (4) (1908) 8 C.W.N., 344. 
(5) (1906) 41 P. Record Criminal Case No. 5. 
(6) (1902) 1-L.R. 25 Mad., 61. 
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I think there can be no doubt that in this instance the five 
accused were substantially tried together in two simultaneous 
trials. 

These were not cross-cases of rioting, and, in effect, were 
in no way connected with one another, excepting in so far as 
the same class of offences, with reference to the same sort of 
property and complaint, were dealt with in each case. It is 
manifest that neither set of accused could be benefited by the 
two cases being heard simultaneously and that nothing but 
prejudice to them could arise therefrom. 

In Subrahmanya Iyer's case their Lordships laid down 
(clearly with reference to the 2nd portion of section 233, 
Criminal Procedure Code),* that they “ were unable to regard 
the disobedience to an express provision as toa mode of trial 
asa mere irregularity” and again “when the Code positively 
enacts that such atrial as that which has taken place here 
shall not be permitted, to say that this contravention of the 
Code comes within the description of error, omission, or 
irregularity, would be an extraordinary extension of that 
branch of the Criminal Law”—ie., “The remedying of mere 
irregularities, familiar in most systems of jurisprudence.” 

I think that the learned Judges in Sahadev Ahir’s case 
overlooked these passages when they referred to this Privy 
Council decision. It is to be observed, moreover, that their 
reference thereto was extremely brief, and that they appa- 
rently did not note that the decision laid down broad principles 
of law relating to joint charges and trials. 

To use their Lordships’ own words, I regard these two 
trials as being “ prohibited in the mode” in which they were 
conducted. g 

The matter regarding the simultaneous hearing of the cases 
by one set of assessors and the matter of neither case having 
been legally adjourned under section 344, Criminal Procedure 
Code might be curable under section 537, but where, as I hold 
to be the case here, the mode of trial is illegal, I consider that 
section 537, Criminal Procedure Code, is not applicable. 


* That their Lordships did’refer_ to section 233, Criminal Procedure | 
Code, was thought by Rampini and Murkerjee, J.J., in Johan Subarna v. 
K.-B., X C.W.N., 520, at p. 522, and by Harington, J., in the case of Abdul 
Majid v, Emperor, idem., p. 912 at p. 921. 
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I therefore consider that the trial of the appellants, quite 
apart from any question as to failure of justice, was vitiated 
for illegality, and must be set aside. 


Orper.—The convictions of the appellants and the sen- 
tences passed upon them are set aside, and in the meantime, 
they will be kept as undertrial prisoners. As to whether 1 
should order a fresh trial of the appellants, I wil) pass orders 
after hearing Messrs. Giles and McDonnell further. 


Before Mr. Justice Robinson, Chief Judge, and 
Mr. Justice Heald. 


MAUNG TIN v. MA MAI MYINT.* . 


May Oung—for Appellant. 
Sin Hla Aung—for Respondent. 


Fraudulent transfers—Possession of subject of frand—When a 
person may plead his own frauds 


A in order to defraud his creditors, effected a benami transfer of part 
ofthis property to his minor son B, Several years later a suit was filed on 
behalf of Bfor a declaration that the partition was valid, for possession 
and for mesne profits. This suit was dismissed. On appeal it was argued, 
firstly, that it was not open to A to plead in defence his own fraud, and 
secondly, that the minor's suit was not tainted as he was no party to the 
fraud and was ignorant of it. 

Held,—firstly, that where the contesting parties have both been parties 
to the fraud, the Court will not assist either to obtain possession from the 
other ; and that therefore although while a plaintiff cannot be allowed to 
plead his fraud in order to obtain possession of the subject of the fraud 
from a defendant, x-defendant who is in possession can be allowed to 
piead the true nature of the transaction ; and 

secondly, that while a minor may not be answerable for the fraud of 
his guardian, he cannot take advantage of it. 

"The appeal was accordingly dismisced. 

Babaji v. Krishna, (1894) 1.L.R. 18 Bom., 372; Mandayay. Ma Eand 
others, 5 Bur. L.T., 166; Petherpermal Chetty v. Muniandi Servai, 
(1908) I.L.R, 35 Cal., 551; Preo Nath Koer v. Kazi Mahomed Shazid 
8 C.W.N., 620; Sidlingappa v. Hirasa, (1907) 1.L.R. 31 Bom., 405; 
Maniram v. Ganesh, (1909) 4 Ind. Cas., 233 ; Girdharlal v. Vashodabai, 
(1914) LL.R. 38 Bom., 10; Eugene Pogose v. The Delhi and London 
Banking Co., Ltd., (1884) 1.L.R. 10 Cal., 951—referred to. 


Robinson, C.J.—These are appeals in two suits which were 
tried together and may be disposed of by one judgment. 


* Civil first appeal against the decree passed by Maung Ba Kyaw, 
Additional District Judge of Henzada. 
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Maung Po Saw was married first to Ma Net and there is one 
surviving son of this marriage Maung Tin, the appellant, before 
us. Ma Net died in Waso 1272 B.E. corresponding to 
July 1910. In Tabodwe 1272 B.E. some seven months later 
Po Saw married Ma Mai Myint. After his mother’s death 
Maung Tin went to live with his maternal grandfather U San 
Ko and has lived with him ever since. Po Saw was in debt to- 
Chetties and a suit was filed against him by his Chetty 
creditor on the 28th July 1911. This was decreed on the 2nd 
September 1911. A second suit was filed against him on the 
22nd November 1911. Po Saw confessed judgment, and a 
decree was passed on the 17th January 1912, On the 14th 
July 1911, Po Saw executed three deeds of partition in favour 
of hisson Maung Tin who was then a minor, his maternal 
grandfather U San Ko acting on his behalf. At the same time 
Po Saw transferred certain other properties to his second wife 
as kanwin or a gift or settlement made on marriage. These 
documents were executed some five months after the marriage, 
and it is alleged that they were benami transactions entered 
into merely to protect the property from being attached by 
Po Saw’s creditors. In execution of their decrees the Chetties. 
attached the lands that had been transferred to Maung Tin 
and on his behalf U San Ko appiied to remove the attachment 
setting up the deeds of partition which were filed in Court. 
The Chetties on learning of these deeds withdrew the attach- 
ment and then proceeded to settle with Po Saw compounding 
their claims by accepting a fairly large reduction of the 
amount due. If therefore the transfers were made for the 
purpose of defeating the creditors, the fraud was completely 
effected. The second wife also applied for removal of the 
attachment so far as the property transferred to her was con- 
cerned. The properties have all along remained in the posszs- 
sion of Po Saw and he has drawn and enjoyed the rents and 
profits thereof. It is said that it was agreed that he should 
continue to manage the properties on behalf of his son and 
retain the profits which were to be handed over to the son on 
his attaining his majority. It is not denied that the net profits 
amount to Rs. 900 a year and that in the six years preceding 
the suits with which we are now concerned only Rs. 220 had 
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been paid by Po Saw towards the maintenance of his son. Po 
Saw then brought a suit to have it declared that the three 
deeds of partition were merely benami transactions executed 
with intent to defeat his creditors and were void. U San Ko 
in reply on behalf of Maung Tin filed a suit for a declaration 
that the deeds of partition were valid, and for possession of 
the lands, and for the mesne profits that had accrued during 
the time they were in the possession of Po Saw. The learned 
District Judge has granted Po Saw a decree declaring the 
deeds to be void, and he has dismissed Maung Tin’s suit. 
Appeals are filed from both these decrees. As regards Po 
Saw’s suit it is not denied now that it must fail and should 
have been dismissed, and if it is established that these docu- 
ments were executed merely to defraud the creditors, that is 
undoubtedly the case. As regards Maung Tin’s suit it is urged 
that it is not open to Po Saw to plead in defence his own fraud 
and secondly that the minor was no party to that fraud and 
was ignorant of it and therefore that his suit is not tainted and 
should have been decreed. 

It is perfectly clear that at the time these transfers were 
made Po Saw was heavily indebt. Whether he was absolutely 
insolvent or not cannot be decided on the material on the 
record, but it is clear that his debts were considerable and that 
the deeds of partition related to a very large share of his 
landed properties. They conveyed some 105 acres out of 135. 
This is a much larger amount than the share of inheritance to 
which Maung Tin would have been entitled. In addition to the 
lands granted to his son other properties were granted to 
his wife, and it seems perfectly clear from other facts which 
cannot be disputed that the transactions were not bona fide 
ones. The Chetties were pressing for payment and it was 
from Po Saw that the suggestion first came that he should 
give his son at once his share in the joint estate of Po 
Saw and his mother. There is the fact that for many 
years the property has remained in Po Saw’s possession and 
that he has kept the rents and profits thereof. Had this been 
a bona fide transaction, it is impossible to believe that U San 
Ko would not have taken possession of the lands and managed 
them himself on behalf of the minor as whose guardian he was 
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acting. It is certainly most unusual to make a settlement on 
the wife several months after marriage and it is quite unneces- 
sary to do so having regard to the relationship which. exists 
between a Burmese husband and wife with reference to their 
property. The deeds themselves remained in Po Saw’s posses- 
sion and were apparently only handed over to San Ko in order 
that he might effect a removal of the attachments. After the 
attachments had been withdrawn Po Saw obtained the 
documents from the Court to the knowledge of San Ko who 
has allowed him to remain in possession of them ever since. 
Taking therefore all the facts into consideration it appears 
that Po Saw was heavily in debt, that his creditors were press- 
ing him and that he made these most unusual transfers very 
shortly before the suits were filed, and we think there can be 
no doubt that these transfers were made merely to defraud the 
creditors by keeping these properties, if possible, out of their 
reach. The transfers therefore were benami and fraudulent, 
and it is settled law that a plaintiff cannot be allowed to come 
into Court and plead his own fraud in support of the claim that 
he makes. Po Saw’s suit therefore should obviously have 
been dismissed, and we accept the appeal as to his suit and set 
aside the decision of the Court below with costs in both Courts. 
As regards Maung Tin’s suit the question arises whether 
Po Saw can be allowed to plead that the transactions were 
benami in order to defeat the apparent title created by thé 
deeds. In Babaji v. Krishna (1) judgments of their Lordships 
‘of the Privy Council were cited and held to show that it is 
open:to the defendant to defend his possession by showing that 
the real transaction between him and the plaintiff was to 
defraud, whether a third party or the defendant's creditors 
generally. In Mandaya vy. Ma E and others (2) it was held 
that where the deed of sale was found to have been executed 
benami and with a view to defraud the creditors of the vendors 
it was not open to the purchaser to recover possession, and in 
that case it did not matter whether the cbject of the fraudu- 
lent transfer was actually effected or not. In the present case 
as in that case the Court is asked to take the property from 
the rightful owner and hand it over to the benamidar. 





(1) (1804) I.L.R. 18 Bom., 372. (2) 6 Bur, L.T., 168, 
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That is a different case to one in which the real owner sues for 
possession which was the position in Petherpermal Chetty 
v. Muniandy Servai (3) in which their Lordships of the Privy 
Council held that the vendor could recover the property 
and to hold otherwise would have been to allow a pretended 
purchaser to retain the property from the rightful owner when 
no fraud had been effected in consequence of the fraudulent 
intention. Again in Preo Nath Koer v. Kazi Mahomed Shazid 
(4) it was heldSthat the reason of the rule laid down is that the 
Court will refuse relief to a party who sets up his own fraud 
and leave matters where they are. The same principle does 
not hold good where the defendant in possession seeks to 
show the real nature of a transaction to defend his possession. 
In Sidlingappa y. Hirasa (5) it was held to be the sounder 
policy to accept the rule which will be most apt to deter per- 
sons from frauds of thistkind. In that case it was said that 
“ the defendant is not resisting the enforcement of a contract 
but is invoking the aid of the Court to enable him to escape on 
the strength of his own fraud from the consequences of the 
sale deeds which ostensibly create a valid title in the plaintiff. 
In these circumstances it is we think by not displacing the 
plaintiff's apparent title that ‘we give true effect to the maxim, 
‘Let the estate lie where it falls.” There was another ground 
in that case, viz.,Ithat it was the plaintiff's father and not the 


plaintiff who had joined the defendant in the fraud which may 


have influenced the Court though it was not decided or made 
an actual ground for the decision. In that case also it must 
be noted that the plaintiff alleged that he was in legal 
possession of the lands. This case was distinguished in Mani- 
ram v. Ganesh (6) where it was held that the fact that a 
creditor of the defendant has actually been defeated by the 
sale does not debar the defendant from pleading that the con- 
veyance was benami to defeat the creditors. The maxim in 
pari delicto potiergest conditio defendentis et possidentis was 
held to apply. It was further held that there was no reason 
why the Court should assist the transferee to perpetuate a 
new fraud by giving him the property. Sidlingappa’s case was 


(3) (1908) 1.L.R. 35 Cal., 651. (5) (1907) I.L.R. $1 Bom., 405. 
(4) 8C.W.N., 620. (8) (1909) 4 Indian Cases, 283. 
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further considered in the case of Girdharlal y. Yashodabai (7). 
In this case the defendant's creditor had not been defrauded, 
and it was held that there was no reason why the Court should 
punish the defendant’s intention to defraud by passing a decree 
against him. Mr. Justice Beaman, who was a party to 
Sidlingappa’s case, explained it by pointing out that there the 
contract was not executory but executed and that the real 
basis of the decision in Sidlingappa’s case was that no fraud 
was actually effectuated,_ 

The balance of authority is in favour of that which is in my 
opinion the true rule for decision in these cases, namely, that 
where the contesting parties have been parties to the fraud the 
maxim “ Let the estate lie where it falls” should be enforced. 
In other words, that the Courts will not assist a party to a 
fraud to obtain possession of the subject of the fraud and they 
will not allow him to succeed by preventing the other party to 
the fraud from showing the true nature of the transaction. It 
is one thing to forbid the pleading of a fraud to obtain an 
advantage and quite another thing to refuse to allow a party to 
the fraud to plead the true nature of the transaction. In the 
one case the Courts would be lending themselves to helping a 
party to a fraud to obtain the benefit of his fraud, while in the 
other case it would be preventing a party to the fraud from plea- 
ding and thereby permitting a further fraud to be committed. 
Where the fraud had actually been effectuated the sound rule 
in my opinion is to leave the parties exactly as they are, that 
is to say, to leave the property in the possession of whichever 
of the two parties to the fraud it happened to rest with. I 
would therefore hold that even though the fraud had been 
effectuated where the defendant is still in possession of the 
property the plaintiff cannot be allowed to plead his fraud, and 
though the deeds may show a title in him the Court should not 
lend its assistance to enable him to recover possession, and 
that to enable the Court to dispose of the matter with justice 
and equity the defendant ought to be allowed to plead the true 
nature of the transaction. This is, I consider, the view their 
Lordships in Petherpermal’s case approved, 


(7),(1914) 1.L.R. 38 Bom., 10. 
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There remains the plea that Maung Tin was a minor and 
was not a party to the fraud. In Eugene Pogose v. The Delhi 
and London Banking Co., Ltd. (8) it was laid down that, if a 
guardian whilst acting for a minor is guilty of a fraud or 
illegality in contracts which he makes on the minor's behalf, 
the minor can no more enforce such contracts than the 
guardian could, if he were acting on his own behalf. It may be 
true that no suit can be brought against the minor for any 
fraud or misrepresentation of which his guardian has been 
guilty, but that is a different matter. A minor may not be 
answerable on the one hand for the fraud of his guardian, 
but on the other hand he cannot take advantage of it. That 
decision, as-far as I know, had never been differed from, and 
in my opinion as U San Ko was perfectly aware of the object 
with which these transfers were made, it is not open to 
Maung Tin by pleading infancy and ignorance to take 
advantage of the fraud of his guardian. These transfers were 
clearly benami and the property in these lands still remained 
in Po Saw and as Po Saw is in possession there is no ground 
whatever for decreeing Maung Tin’s suit. 

The appeal should be dismissed with costs. 

Heald, J—1 concur. 

Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
Duckworth. 
MAUNG PO ZU and One v. MAUNG PO KWA anp 
Sixteen OtHers.* 


Leach—for Ist Appellant. 
Ba Dun—for Respondents. 





Benami Transactions—Burden of proof. 

A transferred his land to his son B in order that the latter might 
appear to be a-man of property and so get the post of headman. There- 
after B mortgaged the land and then retransferred it to A, who fearing 
that the mortgagee might proceed against the land, executed a registered 
deed of sale in favour of another son C. The land remained inthe pos- 
session of A till his death when Csejzed the property. A’sother heirs 
brought a suit for the administration of the estate, contending that the 
«sale was a benams transaction. 


(8) (1884) I.L.R. 10 Cal., 951. 
* Civil first appeal against the decree passed by Maung Ba, 
District Judge of Bassein. oy Bovine: Bai 
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Held,—that the question involved was as to the party on whom lay 
the onus of proving that the sale was a mere“colourable transaction ; that 
the plaintiffs having proved that the sale to C was made to defeat any 
claim which the mortgagee might bring, it was for C to prove the payment 
of consideration, and that as he had failed to do so, the Original Court was 
right in holding that the transaction was a benamti one and in granting an 
administration decree, ‘i 


Robinson, C.J., and Duckworth, J—The parties to this. 
suit are Karen Christians. The father of the family was U - 
Tike Pyu. He had numerous sons and daughters. He owned 
two pieces of paddy land, a garden and a house. One of 
his sons Nyan Baw was anxious to be appointed thugyi and 
to assist him to this end he desired to show himself as an 
owner of immoveable property. A petition was presented 
to the Revenue Surveyor to transfer the paddy lands and 
garden from the name of Tike Pyu to that of his son Nyan 
Baw, and this was done. We think there can be no doubt that 
it was done with Tike Pyu’s consent and with the knowledge 
of the family. Nyan Baw was appointed thugyi. On the 12th 
March 1914 he mortgaged the lands to U Shwe Thin for- 
Rs. 4,000. On the 27th November 1914 another petition was 
presented to the Revenue Surveyor, and the lands were 
retransferred to the name of Tike Pyu. When U Shwe Thin 
became aware of the fraud that had been committed upon 
him, he took criminal action against Nyan Baw who was. 
convicted of cheating on the 18th April 1916. As Tike Pyu 
was afraid that Shwe Thin might proceed against his property 
in execution of his mortgage, he executed a registered deed of 
sale of all his properties in favour of another son Po Zu 
present appellant. At least this is what the plaintiffs in this 
case allege. They sued for a declaration that this deed of 
sale was a mere colourable transaction entered into with this. 





object and that no consideration passed. Tike Pyu died on 


13th December 1917, and it is alleged that after his death Po 
Zu seized all the properties and hence this suit is brought for- 
‘the administration of the estate, 

‘The principal question involved is as to the party on whont 
the onus lies of proving that the deed of sale was a mere 
colourable transaction. Outwardly, the deed of sale which is 
duly registered purports to create a title in Po Zu, and, that 
being so, it is ordinarily not for him to prove the bona fides of 
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the transaction, or that there was valid consideration. It is 
for the plaintiffs who allege that that was a fraudulent trans- 


action to defeat a creditor to prove the fraud alleged and the ~ 


want of consideration, But when they have established 
circumstances pointing to the truth of the facts they allege, 
the onus will become shifted and it will be for defendants to 
prove consideration. Plaintiffs are the children and grand 
children of Tike Pyu. They stand in his shoes, and the 
contest therefore is vetween the vendor and the vendee and the 
law as to the right and duty of the Court to interfere between 
parties guilty of a fraud is clear. If there has been a fraud— 
if the deed of sale was executed with the object of defeating 
any claim which Shwe Thin might bring—and that fraud has 
been carried into effect to any material extent, the Courts 
will not aid either party to take advantage of- his fraud but 
will let the estate lie where it falls. But where the fraud has 
not been carried out—where nothing has been done under it, 
then the Courts will aid the vendor to retain possession of his 
property and will not allow the vendee to take it, that is, to 
effectuate the fraud to which he was a party. 

It is therefore necessary to see what facts the plaintiffs 
have been able to establish as against this primarily valid deed 
of sale. There can be little or no doubt that the first mutation 
of names in favour of Nyan Baw was effected with the 
consent of Tike Pyu and with the knowledge of the family or 
at any rate of Po Zu. Indeed, that is not denied. It cannot 
be denied also that after Nyan Baw had falsely induced Shwe 
Thin to lend him Rs. 4,000 the property was retransferred 
back to Tike Pyu’s name in order to defeat any suit that Shwe 
Thin might bring on his mortgage. It may be that Shwe Thin 
could not have proceeded against this land in execution of any 
mortgage-decree he may have obtained, although Tike 
Pyu had allowed Nyan Baw to occupy the position of an 
‘ostensible owner it might be argued that he could not defeat 
:Shwe Thin’s claim. But however that may be, we have no 

. ‘doubt that the sale to Po Zu was made to defeat any claim 
which Shwe Thin might bring. If then there was:no consi- 
ideration paid for the sale, it is clear that the transaction must 
be regarded as a mere colourable transaction that was never 
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intended by the parties to have any effect. As to the payment 
of consideration there is on the part of the plaintiffs only 
negative evidence. Po Zu alleges that the payment was made 
in two sums of Rs. 1,600 and Rs. 3,400. To prove the 
payment of Rs. 3,400 two witnesses are called. One went to 
buy a buffalo and took the- other with him. By chance as 
they passed Tike Pyu’s house they entered it to have a drink of 
water and they arrived at the opportune moment and saw the 
money paid and heard it stated to be the final payment. It 
is admitted that this evidence is extremely weak. The buffalo ~ 
was of course not bought, and we have no hesitation in 
holding that there is no proof that Rs. 3,400 was paid. As 
regards the other sum of Rs. 1,600 the allegation is that Po 
Kwa, another son of Tike Pyu, had purchased a fishery license, 
and that that sum of money was required to pay for it. Po Zu 
alleges that he advanced that money to his brother. Nyan 
Baw and another man were said to have become sureties 
when the license was purchased. Two of the sons of Tike 
Pyu have given evidence as to it. Nyan Baw states that the 
amount had previously been deposited with Po Zu by Po Kwa 
and was merely taken back from him for the purpose of 
payment. The other brother Aung Nyein states that the money 
was borrowed from Po Zu but was repaid a few days later. 
This evidence is clearly entitled to no weight, but on the other 
side a headman is produced who deposes that happening to go 
into Tike Pyu’s house he saw Tike Pyu paid Rs. 1,600 by Po Zu. 
The money, it was said, was to prevent auction of the license 
on account of revenue. Po Zu says that his father asked him 
to provide the Rs. 1,600 for his brother's license and that 
therefore he paid the money to his father. That he should 
have done so is improbable, and when we find that the only 
witness to prove it is a chance comer and is Po Zu’s brother- 
in-law, it is obvious that it cannot be held that this amount 
was advanced by Po Zu. According to Po Zu credit for it 
was taken and Rs. 3,400 paid in cash to make up the purchase 
price. It is admitted that the property sold was the whole of 
the estate possessed by Tike Pyu, and Po Zu admits that it is 
worth between Rs. 6,000—7,000. The other children were thus 
deprived of all chance of inheritance, and the father accepts a 
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sum which is considerably less than the amount he might 
apparently have obtained for his property. 

After the deed of sale was executed possession was appar- 
ently allowed to remain with Tike Pyu. He and some of his 
children continued to live in the house, and Po Zu admits that 
he cultivated one of the two pieces of paddy lands and that his 
father cultivated the other. It is alleged that the sons who 
cultivated the other paid rent to their father. It has been 
said that the present suit had not been brought until four 
years had elapsed from the date of the deed of sale. Seeing 
that the position had not been in any way altered, that the 
cultivation of the lands continued as before, and that it was 
only after the death of Tike Pyu that Pe Zu set up a claim to 
be the sole owner of the lands by virtue of his deed of sale, 
the delay is sufficiently accounted for. 

Having regard therefore to the evidence and to the circum- 
stances which led up to the execution of this deed of sale, we 
are of opinion that the plaintiffs have sufficiently discharged 
the onus that Jay on them primarily and that Po Zu has failed 
to establish that the transaction was a genuine and not merely 
a colourable one. We are of opinion therefore that the 
Lower Court was right in holding that the transaction was a 
benami one and in granting an administration decree. We 


should perhaps mention that a ‘ground of appeal based on- 


Section 190 of the Succession Act was raised but that after 
considering the provisions of Act 7 of 1901 it was admitted 
that that contention could not be supported. We therefore 
dismiss the appeal with costs throughout. 
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Before’ Mr. Justice Robinson, Chief Judge, and 
Mr. Justice Duckworth. 


1. SANTHAYI AMMAL, (2) S. A. ARUTHAYA UDAYAR 
BY HIS DULY CONSTITUTED AGENT SANTHAYI AMMAL 2. 
M. K. MAHOMED.* 
Higinbotham—for Appellants, 
Moore—for Respondent, 
4 Sale—Specific perforniance—Suit for—when deed of sale is not 
valid. 

A received Rs. 3,000 from B on giving the latter possession of some 
land, a house and boats. Subsequently A tendered the money with 
interest and claimed the return of the property, alleging that the transac- 
tion was a loan, but B refused to return the property and brought a cross 
suit for specific performance of an agreement to sell. It was proved that 
the document executed was a deed of sale but it was improperly stamped 
and the description of the immoveable property contained therein was in- 
sufficient fer its identification. B could therefore not have proceeded 
under the Registration Act to complete the validity of the document. The 
transaction was carried through in haste and B alleged that there was an 
agrecment that A should later execute a proper document. A on the 
other hand alleged that the deed of sale was obtained by fraud. The 
Lower Court gave a decree for specific performance. 

Held,—that from the evidenee it was clear that the transaction was 
intended to bea sale and not a loan; that since under section 55(1) (d) of 
the Transfer of Property Act the seller is bound to execute a proper con- 
veyance, the suit for specific performance was rightly decreed ; and 
further, that it was open to B to plead as a valid defence to A’s suit for 
possession that he was in possession under a contract of sale although he 


had no valid registered sale deed. 


Venkatasami v. Kristaya, (1893), 1.L.R. 16 Mad., 341,—dissented 
from. 

Surendra Nath Nag Chowdhury v. Gopal Chunder Ghosh, 12 Cal, 
Law Journal, 464; Chinnakrishna Reddiv. Dorasami Reddi, (1897) 
I.L.R. 20 Mad., 19; Nallappa Reddi v, Ramalingachi Reddi, (1897) 
1.L.R. 20 Mad., 250 ; Essaji Adami y. Bhimji Purshotam, 4 Bom. High 
Court Report, 125; Karamath Khan v. S. P. L, Latchmi Achi, 13 Bur. 
L.T., 119—followed. 


Robinson, C.J.—This appeal deals with two cross suits 
brought by the parties under the following circumstances :— 
The appellant and her son, who is the 2nd plaintiff in her suit, 
were going to Madras for the son’s marriage. Appellant was 
anxious to raise Rs. 3,000 for this purpose and instructed one 
Pakiri Mahomed to raise the money, saying that she would 
give possession to the lender of 3 acres of land, a house and 
ten fishing boats as security. She obtained a loan of Rs. 3,000 

t Civil first appeal against the decree passed by Maung Po Han 
District Judge of Inscin. 
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from the defendant and handed him possession of the proper- 
ties. On her return from Madras, she tendered the money 
with interest and denianded the return of the properties but 
defendant refused to return them, alleging that she had sold 
them tohim. She claims possession of the immoveable property 
and possession of the boats or their value. Defendant alleged 
that these properties had been sold to him for R&. 3,000; that 
the document which he produced was hurriedly executed as the 
plaintiffs were leaving at once for Madras, and that it was not 
a proper document but plaintiffs agreed to execute and register 
a valid document on their return. In his cross-suit he sues for 
specific performance of this agreement. 

I wili deal with the suit for specific performance first. The 
two suits were heard together, and the evidence in one was by 
consent treated as evidence in the other. The appellant gave 
evidence that she had instructed one Pakiri Mahomed to raise 
a loan of Rs. 3,000 for her on interest at 6 per cent. per annum. 
She says that Pakiri Mahomed and her son negotiated the 
loan, acting under her instructions. She deposes that after 
their first interview with the defendant they brought back 
Rs. 50 as earnest money, and that the next day the balance 
was given to her and she was asked to execute Exhibit A, 
which her son told her, contained the agreement she had made 
with defendant. She says that two or three days after receiv- 
ing the money she left for Madras. Respondent says she left 
the next day. What admittedly happened was that Pakiri 
Mahomed anii the 2nd plaintiff interviewed the defendant who 
agreed to the bargain and gave them Rs. 50 to bind it. Next 
day they went to a petition writer who drew up a document on 
the instructions of the 2nd plaintiff and the respondent. That 
document is a deed of outright sale. It was written on an 
eight anna stamp paper, although the petition writer demurred, 
pointing out that for a deed of sale a stamp of Rs. 30 would be 
required. It was nevertheless accepted owing to the short 
time at their disposal and it was executed, the parties knowing 
that it was of no value to transfer the immoveable property. 
Pakiri Mahomed deposes to all these facts. He admits that 
the respondent and the 2nd plaintiff -gave instructions to the 
petition writer, and that both their instructions were to the 
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same effect. He was not asked about the interest arranged 
except by the Court at the end of his evidence. He then 
deposes that the 2nd plaintiff told him that the Rs. 3,000 bore 
interest at 6 per cent. per annum, and that this was only after 
he had received this money. Had the transaction therefore 
been a loan, we have the peculiar feature of Rs. 50 being given 
as earnest money and the fact that the man specially deputed 
to negotiate the loan knew nothing about the interest which 
was at an extraordinarily low rate until after the money had 
been advanced. The petition writer corroborates the facts as 
set out above. He deposes to informing them that the docu- 
ment to be of any value would require a Rs. 30 stamp, and he 
declares that he explained the contents of the document to the 
2nd plaintiff and the respondent, and in that he was supported 
by Pakiri Mahomed. The 2nd plaintiff has not given evidence, 
and it is clear that, on the evidence tendered by the parties 
supported by their conduct, the transaction was intended to 
be an outright sale and nota loan. The difficulty as to the 
stamp on the deed of sale has been adjusted by the deficient 
stamp having been made good under the authority of the 
Collector, but it is clear that the description of the immoveable 
property given in the document is quite insufficient for its. 
identification, even the district in which it lies is wrongly 
recorded, and that that document would never have been 
admitted to registration. It was impossible therefore for the 
respondent to have proceeded under the Registration Act to 
complete the validity of the document, and the question is. 
whether a document of this nature having been given by the 
appellant it is open to the respondent to now bring a suit for 
specific performance of the original agreement. 

For the plaintiff the case of Venkatasami v. Kristayya (1) 
was relied upon. It was there held that the agreement having 
been carried out by the execution of an invalid document no 
suit would lie to compel defendant to do that which he had 
already done. With that decision with all respect Iam unable 
to agree. The document in that instance was one as to which 
procedure under the provisions of the Registration Act was 
possible. Inthe present instance it was not possible. But’ 


(1) (1898) I.L.R. 16 Mad., $41. 
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beyond that, the decision has been dissented from by the 
Calcutta High Court in Surendra Nuth Nag Chowdhury v. Gopal 
Chunder Ghosh (2) where it was held that the mere execution 
of a lease by the defendants did not convert an executory con- 
tract into an executed contract, and that the agreement by the 
parties was that the defendants would execute in favour of the 
plaintiff a lease and register it so as to make it an instrument 
operative in law, and that the mere execution of the document, 
which was never registered by reason of the default of the 
defendants, was not a complete performance of the contract. 
It is pointed out that this Madras decision has subsequently 
been dissented from in Chinnakrishna Reddi v. Dorasami 
Reddi (3) and Nallappa Reddi v. Ramalingachi Reddi (4), In 
the case of a sale of immoveable property section 55 (1) (d) 
makes ita bounden duty ofa seller to execute a proper con- 
veyance of the property and the execution of a document 
which for various reasons could not be operative to effect a 
legal transfer is in no way a complete performance of this 
bounden duty. On the appellant’s return from Madras she 
was called upon to execute a proper document as she had 
promised, but she refused to do so and it was not therefore 
necessary for the respondent to go through the useless form of 
tendering a conveyance to her for execution before he brought 
this suit for specific performance. (Essaji Adamji'v. Bhimjj 
Purshotam (5) ). 

The learned District Judge was not satisfied that any 
promise had been made to execute a proper document on her 
return from Madras, but I can see no reason for disbelieving 
the defendant’s evidence on this point, having regard to the 
undoubted circumstances prevailing at the time of the alleged 
promise. At that time boats to Madras were few and sailings 
uncertain. A boat was leaving for Madras, and it may well 
be that the appellant was most anxious to catch it. She 
admits that she left very shortly after the money was paid. 
There was not sufficient time to obtain the necessary informa- 
tion descriptive of the land for the purposes of the sale deed, 
and the document that was executed was known to the parties 


(2) 12 Cal. Law Journal, 464. (4) (1897) I.L.R. 20 Mad., 250. 
(a) (1897) 1.L.R. 20 Mad, 19. (5) 4 Bom. High Court Report, 125. 
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to be ineffective and was only taken with the idea that it would 
afford proof of the agreement. As to whether it would be 
admissible in evidence to show what the agreement actually 
was, I do not care to decide. There are authorities both ways. 
But on the evidence and the probabilities of the case I have no 
doubt that the agreement was one of sale and under the 
circumstances a promise to execute a legal and binding 
document may well have been given." 

As regards the suit for specific performance therefore, lam 
of opinion that it was rightly decreed, and the appeal should be 
dismissed with costs. This really disposes of the appellant’s 
case also. But in reply to her prayer for possession it was 
open to the respondent to plead as a valid defence to the suit 
that he was in possession under a contract for sale, although 
he had no valid registered sale deed. Karamath Khan vy. 
S.P.L. Latchmi Achi (6). Her appeal is therefore also dis- 
missed with costs throughout. 

Duckworth, J—Ii have had the privilege of reading the 
judgment of the learned Chief Judge, and 1 have but few 
remarks to add. The appellants in these two appeals admitted 
the receipt of the money from the respondent, and stated that, 
in consideration therefor, they agreed to make a mortgage of 
the immoveable as well as the moveable property in question, 
but their contention was that, under the influence of fraud on 
the part of respondent, what they executed was a conveyance, 
They sue for restoration of the property on repayment by them, 
less damages to be ascertained. The respondent, on the other 
hand, set up that they contracted to sell the properties. It is 
not part of his case that the deed executed isa valid convey- 
ance, (it has not been registered), but he pleaded that the 
appellants agreed to execute a proper and binding conveyance 
in his favour after their return from Madras. 

He is in possession, in any case, under the appellant’s 
license, and, unless the appellants succeed in proving the fraud 
alleged, is not a trespasser. I have no hesitation in stating 
that the appellants have not succeeded in proving the fraud. 
It is admitted and proved that the 2nd appellant arranged the 
transaction with the respondent in company with Pakiri 


(6,13 Bur. L.T., 119. 
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Mahomed, and the evidence of the latter as well as that of the 
petition-writer shows beyond reasonable doubt that what was 
arranged wasa sale of the property. The 2nd appellant 
never appeared in the matter of these suits, and this point is 
most significant. It is shown that the appellants were ina 
hurry to get ready money and leave for India, and that neither 
of them knew anything about the fishing business, with which 
the boats and the plots of land were concerned. I agree with 
the learned Chief Judge that it may be taken as proved that the 
appellants did agree to give the respondenta conveyance on 
return from Madras. 

Apart from this, it seems to me that the respondent can, in 
any case, plead that the moveable property was sold to him, 
even on the deed which we have before us. I have no doubt 
th aehas proved this sale of moveables. As regards the 
ramoveable properties, even though the deed may be inadmis- 
sible in evidence, inasmuch as the appellants failed to prove 
fraud on the part of the respondent, 1 am of the opinion that 
they are not entitled to oust him, since he is not a trespasser, 
and that he is entitled, on the other hand, to a decree for the 
execution of a proper and binding conveyance of the properties. 

I think, therefore, that both the suits were rightly decided 
in the District Court, and I would dismiss the appeals with 
costs throughout. 





FULL BENCH. 


Before Mr. Justice Robinson, Chief Judge, Mr. Justice Maung 
Kin, and Mr. Justice Heald. 


MAUNG GALE v. MA HLA YIN.* 


Sin Hla Aung—for Appellant (defendant). 
Nyun Maung—for Respondent (plaintiff). 

Burmese Buddhist Law—Marriage—Breach of promise—Appeals 
in suits regarding— 

Suits for compensation for breach of promise of marriage between 
Burmese Buddhists arr suits involving questions regarding marriage, and 
appeals in such suits lie under section 30 of the Lower Burma : ourts Act. 

Maung Hmaing v. Ma Pwa Me, (1872-92) 8.J.L.B., p. 533 ; Kan Gaung 
vy. Mi Hla Chok, (1907-09) 2 U.B.R., Contract, p. 5 ; Maung Nyein vy. Ma 
Myin, (1918) 3 U.B.R., p. 75 ; Maung Myat Tha v. Ma Thon, (1892-96) 2 
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U.B.R., p- 200; Mohori Bibi v. Dharmodas Ghosh, (1903) I.L.R. 30 Cal., 
539 ; Maung Thein v. Ma Thet Hnin, 8L.B.R., 347; Maung Po Thaw v. 
Maung Tha Hlaing, (1918) 3 U.B.R., 108; Tun Kyin,a@ minor v. Ma Mai 
Tin, 10 L.B.R., 28,—referred to. 


The following reference was made by Mr. Justice Duckworth 
to a Full Bench under Section 11 of the Lower Burma Courts 
Act, 1900 :— 

This was a suit for Rs. 200 by way of damages for breach 
of promise of marriage. 

The parties are Burman Buddhists, resident in Burma. 

The Township Court dismissed the suit, holding that the 
promise was not proved, but the District Court came toa 
different conclusion and decreed the claim. 

Maung Gale, the defendant, now appeals to this Court, and 
the preliminary question arises as to whetheran appeal lies 
under section 30, Lower Burma Courts Act, or merely under 
section 100, Civil Procedure Code. 

It is an unclassed suit. and no second appeal will lie under 
section 30, Lower Burma Courts Act, unless the value of the 
subject matter exceeds Rs. 500 orthe suitis of a nature 
described in sub-section (1), section 18, Burma Laws Act, 1898. 

The value is below Rs. 500. 

Sub-section (1), section 13, Burma Laws Act, lays down :— 

Where inany suit or other proceeding in Burnna, it is 
necessary forthe Court to decide any question regarding 
succession, inheritance, marriage or caste, or any religious 
usage or institution, the Buddhist Law, in cases where the 
parties are Buddhists... . . . . . shall form the rule og 
decision . . awe 

The point for decision now is whether, ina suit for breach 
of promise of marriage, the Court has to decide any question 
regarding marriage, or in other words, whether a promise of 
marriage, and breach of such promise, are questions of 
marriage to be determined, in the case of Buddhists, according 
to Buddhist Law. 

In the case of Maung Hmaing v. Ma Pwa Me (1) at page 
584, Fulton, J.C., stated :—“ It will, of course, be remembered , 
that this (a suit for damages for breach of promise o 
marriage) is not a case of succession, inheritance, marriage, or 
religious usage, and consequently must be decided rather by 

(1) S.J.L.B., p. 683. 
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the Contract Act than by Buddhist Law, but still, in assessing 
damages, due consideration must be given to the opinions of 
the people, which are doubtless in part founded on the law 
books to which they are accustomed to look for guidance.” 

This statement has apparently remained unchallenged ever 
since it was made inthe year 1891, but there isa course of 
judicial decisions in Burma, which assumes that a promise of 
marriage and breach of such promise are questions of 
marriage. It is only necessary to refer to Kan Gaung v. Mi Hla 
Chék (2) where on page 8, Shaw, J.C., now Sir George Shaw, 
clearly decided that the question was one regarding marriage. 

In Maung Nyein v. Ma Myin (8) at page 76, Heald, A.J.C. 
stated that the breach of a promise of marriage is a matter of 
marriage. He followed Kan Gaung’s case. 

On the other hand, Mr. Nyun Maung, though he did not 
refer to Maung Hmaing’s case, nor quote any rulings, contends 
that the question is solely one of contract and implies that it 
could only be a question of marriage, or an incident of 
marriage, if marriage follows the promise. 

The promise to marry is a necessary preliminary to, and 
incident of, marriage. Breach of such a promise would come 
under the same category. 

The matter is important for these reasons:—It has been 
held in Lower and Upper Burma that parents cannot sue, or 
be sued, for damages for breach of promise to marry their son 
or daughter (8 L.B.R., 347, and U.B.R., III, 1918, 106). It has 
been held further that, if it is merely a matter of contract, a 
minor cannot sue for compensation for breach of promise of 
marriage (see Kan Gaung’s case). 

Unless, therefore, it is decided that the matter is more than 
one of contract, suits by minors will be excluded. 

My view is that a promise to marry and breach thereof are 
matters of contract, but, in addition, are also matters regard- 
ing marriage. In fact,I accept U May Oung’s view, as 
expressed at p. 23, Burman Buddhist Matrimonial Law, 1914. 

The result is that I hold that an appeal lies under section 
30, Lower Burma Courts Act, and that appellant can appeal on 
the facts as well as law. 


(2) (1907-09) 2 U.B.R. Contract, p. 5. 
(3) 1918, U.B.R., Vol. III, p. 75. 
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However, the matter is not clear from doubt, and diver- 


caw Gate gent opinions have been expressed in Upper and Lower Burma. 


Ma Tha 
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I think therefore that the question should be referred to a 
Bench or a Full Bench, as the learned Chief Judge shall decide, 

The question referred is ;—In suits for compensation for 
breach of promise to marry, as between Burman Buddhists, 
residing in Burma, is the matter involved merely one of con- 
tract, or does it include any question regarding marriage ? 
In other words, whether a promise of marriage, and breach 
of such promise, are questions of marriage, to be decided, in 
the case of Buddhists, according to Buddhist Law? 

The opinion of the Full Bench was as follows :— 

Robinson, C.J.—Ma Hla Yin, a spinster, brought a suit 
alleging that Maung Gale made hera promise of marriage 
and that relying on that promise she allowed him to seduce 
her. He refused to carry out his promise, and she sues for 
damages for breach of promise of marriage. The first Court 
dismissed the suit holding that no promise was proved. The 
District Court held the promise was proved and decreed the 
claim. An appeal was filed to this Court and a preliminary 
question arose as to whether an appeal lay under section 30 of 
the Lower Burma Courts Act, which would permit appellant 
to raise questions of fact, or merely under section 100 of the 
Civil Procedure Code only on points of law. If the suit is one 
of a nature described in sub-section 1 to section 13 of the 
Burma Laws Act, 1898, an appeal would lie under the former 
provision and the question for decision therefore is whether 
this isa suit regarding marriage which is to be decided under 
the provisions of Burmese Buddhist Law, the parties being 
Burmese Buddhists, or under the ordinary law of the land as 
a simple matter of contract. 

The aecisions in Burma have not been consistent. In 1891 
the Special Court in the case of Maung Hmaing v. Ma Pwa 
Me (1) apparently assumed that the matter was one of simple 
contract only. Mr. Fulton said, “ it will, of course, be remem- 
bered that this is not a case of succession, inheritance,. ° 
marriage, or religious usage, and consequently must be decided. 


(1) S.J.L.B., (1872-92), p. 633, 
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rather by the Contract Act than by Buddhist Law, but still in 
assessing damages due consideration must be given to the 
opinions of the people, which are doubtless in part founded on 
the law books to which they are accustomed to look for 
guidance.” Mr. Agnew said, on the question whether between 
Burmans an action of breach of promise of marriage will lie, 
that the question should be answered in the affirmative. He 
said,“ the action is one for damages for the breach of a con- 
tract and unless forbidden by the Burmese Law it will lie. 
There is nothing, so far as 1 amaware in Burmese Law to 
prohibit such an action.” In Maung Mvat Tha v. Ma Thon (4) 
which was a suit for restitution of conjugal rights against a 
Buddhist girl under the age of 18, Mr. Burgess remarked, 
“ the learned Judge treats marriage as a mere contract, but it 
is something more than a contract, or at any rate is subject to 
special conditions.” In Kan Gaung v. Mi Hla Chok, a 
minor (2) it was hela that a female minor cannot sue for 
compensation under the Contract Act for a breach of promise 
of marriage made to her. Reliance for this proposition was 
based on the well-known case of Mohori Bibi v. Dharmodas 
Ghosh (5). It was further decided that where the circum- 
stances entitle her to compensation under the Buddhist Law, 
she can succeed independently of contract. Sir George Shaw 
stated in the course of his judgment after referring to previous 
cases, some of which T have noted above, “they assume what 
is obviously the fact, that a promise of marriage, and breach of 
such a promise are questions of marriage, to be determined in 
the case of Buddhists according to the Buddhist Law,” and 
he went on to say, “Tam therefore of opinion that where, as 
in the present case, the Contract Act cannot be relied upon, a 
suit for damages for breach of promise will still be maintain- 
able if the Buddhist Law authorises compensation in such a 
case,” which he held it did. In Maung Thein v. Ma Thet 
Hnin (6) Sir Charles Fox held that a Burmese Buddhist, 
whether male or female, adult or minor, cannot be legally 
married without his or her consent or against his or her will, 
and that the breach by a father of his promise to give his son 
in marriage and to give suitable marriage presents does not 
(2) 2 U.B.R. (1907-09), Contract, 5. (5) (1903) I.L.R. 30 Cal., 539, 
(4) 2 U.B.R. (1892-96), p. 200. (6) 8L.B.R,, 347. 





19256 
Maunc Gag 


a 
Ma Hira 
Yin. 





104 LOWER BURMA RULINGS. [ von. 


afford a cause of action. In Maung Nyein, a minor v. Ma 
Myin, a minor (3) my brother Heald following Kan Gaung’s 
case held that a suit for damages for breach of promise of 
marriage will be maintainable (apart from the Law of Contract) 
if the Buddhist Law authorises compensation in such a case. 
He held that a Burmese Buddhist youth can make a valid 
promise of marriage at any time after he is physically com- 
petent for marriage, and that he can be sued for damages for 
breach of such promise although he is under 18 years of age. 
And in Maung Po Thaw v. Maung Tha Hlaing (7) Mv. Saunders. 
held that the consent of the parties is necessary to a valid 
marriage, and that an action for damages for breach of 
promise of marriage cannot be maintained against the parents 
of a Burmese Buddhist in respect of a promise made by such 
parents to give their son in marriage. In the case of Tun 
Kyin, a minor v. Ma Mai Tin (8) it was held that a promise of 
marriage made by a Burmese Buddhist male under the age of 
18 years, without the consent of his parents, is ordinarily 
voidablée. But if he has clandestine intercourse with the woman 
his parents are not at liberty to withhold their consent to the 
marriage, and he is bound by his promise and-can be ‘sted for 
its breach. In the course of his judgment Ormond, J, said, 
“‘T think the validity of a contract of marriage is a question of 
contract, though it may involve a question regarding marriage, 
e.g. a contract of marriage between two persons who are 
within the’ prohibited degrees of affinity; the validity of such 
a marriage would be determined by the personal law of ‘the 
parties, and if such a marriage would be void, the contract 
would be void under sectiois 23 and 24 of the Contract Act, 
because the object or consideration was unlawful and immoral.” 
And again “a person may attain majority for some purposes, 
e.g. of ‘acting in the matter of marriage’ though not for other 
purposes.” And later, “thus under the Contract Act the 
competency of a Burmese Buddhist youth under 18 years of 
age, to make a contract of marriage, must be determined by 
the Burmese Buddhist Law.” " 

The consensus of opinion therefore from the decided cases 
is clearly in favour of the view that the question, whethera 
breach of promise of marriage will afford a cause of action, 

(3) (1918) 3 U.B.R., 75. (7) (1918) 3 U.B.R.; 106. (8) 10 L.B.R., 28, 
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and the decision of other questions that may arise in sucha 
suit as, for instance, whether the marriage is between parties 
within the prohibited degrees and the question of the liability 
of minors, is to be decided according to the principles of 
Burmese Buddhist Law. 

Every marriage must be preceded by an offer and its 
acceptance. This prior agreement to marry is an integral 
part of every marriage. Any question therefore arising in 
connection with this promise must be held to be a question 
regarding marriage. Whenever a suit for breach of promise 
of marriage is brought the Court has to determine whether 
the suit will lie, that is, whether there is a cause of action, and 
to decide that point the Courts must look to the Burmese 
Buddhist Law and must decide in accordance with its rules. 
The authorities clearly show that a different decision would 
have to be arrived at in the case of minors if the matter was 
to be decided according to the principles of the ordinary law 
of contract to that which would prevail if the principles of 
Burmese Buddhist Law were applied. As to whether the 
promise is valid or not by reason of questions regarding the 
consent of the parents, the Courts would have to resort to the 
Burmese Buddhist Law to decide it. It is clear that Burmese 
Buddhist Law does contemplate compensation for seduction 
under a promise of marriage, and it is also clear that that law 
does not forbid a suit based on a promise to marry. 1 would 
have no hesitation in holding that in suits for breach of 
promise of marriage between Burmese Buddhists the questions 
that may arise in the case are questions regarding marriage. 

It has been suggested that in this case where the parties 
were both adults no question whatever involving Burmese 
Buddhist Law arises and that therefore, since it is not neces- 
sary for the Court to decide any question regarding marriage, 
section 13 of the Burma Laws Act does not apply while in the 
Lower Burma Courts Act suits of a nature described in 
section 13 (1) of the Burma Laws Act are referredto. 1 do 
not think that the matter should be decided on such narrow 
considerations as these. The intention of the Legislature 
clearly was that in respect of such personal matters as succes- 
sion, inheritance, marriage or caste or religious usage, the 

personal law of the parties should be applied and the wording 
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of the Courts Act was merely intended torefer to cases in 
which such personal questions arose. It would be wrong to 
give any narrow or restricted interpretation to the provisions 
regarding the application of the personal law. 

Iam of opinion therefore it should be held that suits for 
breach of promise of marriage between Burmese Buddhists 
are suits involving questions regarding marriage, and that 
appeals in such suits would lie under section 30 of the Lower 
Burma Courts Act and not merely under section 100 of the 
Civil Procedure Code. _ 

Maung Kin, J.—The question is whether a suit for a breach 
of promise of marriage between Burmese Buddhists is a suit 
of a nature described in section 13 of the Burma Laws Act. 

That section provides that where in a suit or other proceed- 
ing in Burma itis necessary for the Court to decide any 
question regarding succession, inheritance, marriage or caste 
or any religious usage or institution— 

(a) the Buddhist Law in cases where the parties are 
Buddhists, 
* * * * * 
shall form the rule of decision. 

The question, therefore, is whether in a suit for a breach 
of promise of marriage between Burmese Buddhists it is 
necessary for the Court to decide any question regarding 
marriage. 

Whatis the meaning of the words, “ when it isnecesary for 
the Court to decide”? Do they mean and include only 
the issues which arise between the parties at the trial? To 
hold that that is so would, in my opinion, be too narrow a 
construction. The Court can dismiss a suit ex-parte. One of 
the imoortant matters which the Court has to pay attention to 
when it receives a plaint,is whether it discloses a cause of 
action. The plaintiff in a suit for a breach of promise of 
marriage has to satisfy the Court that the contract sued on is 
valid, otherwise the plaint wili not disclose a cause of action 
It will not disclose a cause of action if the parties to the 
contract were not competent to make a valid marriege. To 
decide this question the Court will have to have recourse to 
the personal law of the parties. The personal law of the 
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Burmese Buddhists allows adults, otherwise competent, to 
marry. Other systems of law ordain to the same effect. 
‘Nevertheless, the decision of the Court as to the competency 
of the. parties to make a valid marriage is made under the 
personal law of the parties concerned. It has been argued 
that this question was not raised by the parties and that it 
was therefore unnecessary to decide it and that the questions 
which the lower Courts had to decide were not questions 
regarding marriage at all. But as shown above, the question 
had to be decided by the Court before admitting the plaint. 

For the above reasons I would hold that the suit isone of 
a nature described in section 13 of the Burma Laws Act. 

Heald, J—The question referred for the decision of the 
Bench is as follows :— 

“Yn suits for compensation for breach of promise to marry 
as between Burman Buddhists, residing in Burma, is the 
matter involved merely one of contract, or does it include any 
question regarding marriage ?” 

The Burma Laws Act says that where in any suit or other 
proceeding in Burma it is necessary for the Court to decide 
any question regarding marriage the Buddhist Law in cases 
where the parties are Buddhists shall form the rule of decision 
except in so far as such law has by enactment been altered or 
abolished or is opposed to any custom having the force of law. 

We have therefore to decide whether ina suit for damages 
for breach of promise of marriage it is necessary for the Court 
to decide any question regarding marriage. 

The judgment of the learned Chief Judge shows clearly 
the state of the case law on the subject and it is unnecessary 
for me to discuss it. 

It is clear that in a suit for damages for breach of a promise 
of marriage one of the chief questions which the Court has to 
decide is whether or not there was a valid promise, since 
damages are not ordinarily awarded by the Courts for breach 
of an invalid promise. The validity of a promise of marriage 
can only be determined by reference to the marriage laws to 
which the parties are subject, and therefore it seems clear that 
in such a suit it is necessary for the Court to decide a question 
regarding marriage. 
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T9at. 1 would therefore hold that in suits for compensation for 


MaoNG Gaix breach of a promise to marry as between Burman Buddhists 





Ma Hu a residing in Burma it is necessary for the Court to decide a ques. 
Yim. tion regarding marriage, and that such suits are suits of the 
nature described in sub-section (1) of section 13 of the Burma 
Laws Act. 7 
Givil Miser Before Mr. Justice Maung Kin and Mn Justice Duckworth. 


Janeous PONNAMMAL v. (1) THE BANK OF RANGOON, (2) 
pplication 


lo. 25 of M. P. CHETTY FIRM. 
ec Naidu—for appellant. y _ 
May Lentaigne (Junior)—for Ist respondent. 

1618, Civil Procedure Code, Order XLV, Rule 7—Appeal to Privy 


1931, Council—Extension of time for the deposit of security. 
An applicant who asks for an extension of time for furnishing security 
and depositing costs is bound to show that he has exercised due diligence 

in endeavouring to obtain the necessary money. 

Barjore and Bhawani Pershad v. Bhagana, (1884) 1,L.R. 10 Cal., 
587; Rangasayi v. Mahalatshmamma, (1891) 1.L.R. 14 Mad., 391; Bagga 
¥. Salihon, (1910) Vol. 45, Punjab Record, p. 138 ; Roy Jotindra Nath 
Chowdhury v. Rai Prasanna Kumar Banerjee Bahadur, 11 C.W.N., 
1104,—referred to. 

Maung Kin, J., and Duckworth, J.—The applicant was 
granted leave to appeal to His Majesty in Council on the 21st 
March 1921. 

On the 2nd May 1921 she filed an application supported by 

. an affidavit, praying that the time for furnishing security and 
depositing costs may be extended for a further period of one 
month. Six weeks allowed by Order 45, Rule 7, of the Code of 
Civil Procedure expired on the 3rd May 1921, The applica- 
tion was heard on the 9th following. In her affidavit sworn 
on the 2nd May 1921 the applicant says that she owns a piece 
of land measuring about 64 acres and worth over Rs. 30,000, 
and that she has been trying to raise a loan on the security of 
this land to enable her to make the necessary deposit in this 
case, but that she has not so far succeeded. She further says 
that owing to old age and illness she has not been able to go 
about and raise a loan for the past three weeks, The appli- 
cant was present when the application was heard, and although 
she was said to be 64 years of age, she appeared to be very 
well preserved, and we came to the conclusion that, in spite of 

-her old age, she was strong enough to go about. As to her- 
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alleged illness there is only her affidavit and nothing else to 1934+ 
support her. The statement that she has been trying to raise Ponwamman 
aloan on the security of the land is also uncorroborated, and typ Ban 
she does not show in her affidavit what steps she had taken to OF RaNcoon. 
raise the necessary money, so that the Court may be ina 
position to determine whether she has been diligent in due 
time to be prepared to lodge the deposit within the limited 
period, So that there is only her bare word that she has been 
trying to raise a loan. One would have thought that it would 
be easy to raise Rs. 5,000 on the security of a piece of land 
worth - Rs. 30,000, and that if by any chance any difficulty 
arose, the applicant ought to have explained the nature of that 
difficulty to the Court. The applicant does not refer to any 
arrangement she had made within the prescribed period for 
obtaining a loan which fel! through from some cause for which 
she was not to blame. 

In Barjore and Bhawani Pershad y. Bhagana (1) their 
Lordships of the Privy Council laid down that the Court has 
the power to extend the time, but that it ought not to do so 
without some cogent reason. 

In Venkatachalam v. Mahalakshmamma, reported at the foot 
of the report of the case of Rangasayi v. Mahalakshnamma 
(2), it was held that the “cogent reasons referred to by the 
Privy Council (in Barjore’s case) must be such as would lead 
the Court to believe that the party was diligent in due time to 
be prepared to lodge the deposit within the limited period, and 
that he was prevented from making his deposit not owing to 
absence or difficulty of getting funds but owing to some 
circumstances accidental or otherwise over which he had no 
control or owing to mistake which the Court would consider 
not unreasonable ov caused by negligence.” In Rangasayi’s 
case Muttusami Ayyar, J., held that it is necessary for the 
petitioner to show that he was diligent in due time to be 
prepared to lodge the deposit within the limited period. The 
facts alleged were that the petitioner had letters in his posses- 
sion from certain persons who promised to lend, if he waited 
till the jaggery season in the local market, but there was 
nothing to show that he had applied to them for loans in 

(1) (1884) ILL.R. 10 Cal., 557. (2) (1891) ILL.R. 14 Mad., 391. 
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1921. sufficient time before the expiration of the prescribed period. 
Poynamma. The learned Judge held that a mere promise by the petitioner’s 
a friends to lend on the arrival of a particular season is not a 
Tus BANK i e . 
oF Rancoon. sufficient cause for extending the prescribed time. Best, J., 
~~ observed that on the facts he would have held that sufficiently 
cogent reasons had been shown for the extension of time, but 
felt bound by the ruling in Venkatachalam’s case. He further 
said, “It seems to me that the absence of funds or difficulty 
in raising the same, if true, is a very cogent reason for grant- 
ing an application such as the present one for extending the 
time and accepting the money now brought into Court.” 
In Bagga v. Salihon (3) Johnstone & Chevis, JJ., held that 
the interpretation of the Privy Council case by the Madras 
High Court in Venkatachalam’s case is a mere gloss upon the 
ruling of the Privy Council, and that it is not a necessary 
consequence of that ruling, and they declined to accept it. The 
facts of the Punjab case are that three days before the date 
‘on which the prescribed time expired an application was made 
for an extension on the ground of poverty. At the expiration 
of the period more than three-fourths of the amount had been 
deposited in Court. The learned Judges held that the appli- 
cant had shown due diligence by having paid in three-fourths 
of the money required, and they held that sufficient reasons 
had been shown for extending the prescribed period. 
In Roy Jotindra Nath Chowdhury v. Rai Prasanna Kumar 
Banerjee Bahadur (4) the ground for the extension the peti- 
tioner asked was contained in the following paragraph of the 
petition :—“That your petitioners expected that the said 
amount of Rs. 2,460 would come to them from their zamin- 
daries, but instead of that amount the sum of Rs. 2,000 reached 
them during the Christmas vacation.” Maclean, C.J., who 
delivered the judgment of the Court said, “There is no plea 
of poverty. The applicants knew on the 12th November that 
they must find the money within six weeks: there is no case 
of mistake or surprise : and the paragraph I have cited is very 
vague as to dates. The petitioners are zamindars, and there is 
nothing to indicate that, if they had given proper directions, 
‘they could not have obtained the whole amount from the 
(3) (1910) Vol. 45, Punjab Record, p. 188. (4) 11 C.W.N., 1104. 
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zamindaries. In these circumstances can we say that any 
cogent reason has been shown? I think not.” 

In the present case the applicant has not, as we said before, 
given any facts from which we may draw the inference that she 
had been diligently endeavouririg to get the necessary amount 
by ‘raising a loan on the security of her land. She has not 
spoken to any arrangement, which she had made, falling 
through for some reason for which she was not to blame. The 
prescribed period of six weeks is ordinarily sufficient for 
raising funds on credit. Therefore, an applicant who asks for 
an extension of the time is bound to show that during that 
period he exercised due diligence in endeavouring to obtain the 
necessary money. The mere statement that shehas been 
trying to raise a loan and has failed, as the applicant in the 
present case has said, will not be considered to be a sufficient 
or, to use the word used by the Privy Council, “ cogent ” reason. 

We will therefore reject the application, with costs, advo- 


cate’s fee two gold mohurs. 





Before Mr. Justice Maung Kin and Mr. Justice Duckworth. 


Ix tHe Marrer or MAUNG TUN AUNG GYAW, 3rp 
Grape PLeaper oF Noatuarnccyaune, Bassein District, 
Surty—for applicant: 

Legal Practitioners Act, 1879—Section 14—Jurisdiction to enquire 
into misconduct. 

Any Court in which a pleader practises is competent to enquire into a 
charge of misconduct if the charge is brought in that Court. Section 14 
of the Legai Practitioners Act does not limit the consideration of the 
charge to the Court in which the misconduct is alleged to have been com. 
mitted. 

Radha Churn Chuckerbutty, 10 C.W.N.., 1059—dissented From. 

In the matter of the Petition of Ganga Dyal and others, (1882) 
LL.R. 4 All., 375—referred to. 

In the matter of Babu Het Ram, (1901) Punjab Law Reporter, Vol. 2; 


p. 715—foliowed. 

Maung Xin, J—Maung Tun Aung Gyaw is a pleader of 
the third grade practising at Ngathainggyaung. He has been 
charged by this Court (1) with removing a record containing 
police diaries, police papers andthe Station House Officer’s 
confidential instructions to the Court Prosecutor, and (2) 
with .having copies taken of the police record from his. 
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dictation without having previously obtained permission from 
the presiding officer of the Court in which the record 
was. 

The police sent up one Maung Sein Hmon to the Court of 
the Township Magistrate, Ngathainggyaung, to stand his trial 
under section 420, Indian Penal Code. The Magistrate 
transferred the case to the Court of the Additional Magistrate. 
That Magistrate thought he should not try the case ashe was 
related to the accused and passed orders for the record to be 
sent to the Court of the Subdivisional Magistrate for orders 
on the point raised. The clerk of the Court then got the 
record and the police file stitched together to be sent under 
cover to the Subdivisional Magistrate. He had not put it 
under cover, when he had to go to the Additional Magistrate. 
In his absence tie pleader is alleged to have removed the 
record to some other table and there read out the contents of 
the police record to Maung Sein Hmon who took down what 
was read to him. 

A report was made to the Township Magistrate of 
Ngathainggyaung of the conduct of the pleader, The Magis- 
trate then made a preliminary enquiry examining all the 
witnesses named, with the result that charges were framed as 
aforesaid against the pleader, and he was called upon to show 
cause why his conduct should not be reported to this Court. 
This order was passed on the 15th November 1920 and served 
on the pleader on the same date. The date fixed on which the 
charges were to be taken into consideration was the 3rd of 
December 1920. On the 2nd of December the pleader filed 
his explanation in writing, in which he said he had notes made 
by Maung Sein Hmon of the date of the First Information 
Report and as to who the witnesses were, but that he did not 
look at any confidential letter on the police record and did not 
know whether there was such a document on it. He further 
stated that he did not take away the record from the clerk’s 
table, and that the notes were made only at that table. On 
the day fixed for the consideration of the charges he ‘did not 
appear before the Court. It is perfectly clear that there were 
witnesses present ready to be examined, but, as the pleader 
did not appear, the Magistrate considered that it was not 
necessary to record the evidence ex-parte because the result 
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would be a mere repetition of what had been done before, and 
he proceeded to write his report to this Court, recommending 
that the pleader be dismissed. The District Magistrate also 
recommends the same punishment, but the Sessions Judge 
recommends that the pleader be suspended from practice for 
a period of two years. 

The pleader has now appeared before this Court to show 
cause. His pleader, Mr. Surty, contends that the Township 
Magistrate was not competent to enquire into the charges 
because they were not committed in his Court but in tiat of 
the Additional Magistrate; secondly, that his client had not 
been given 15 days’ notice of the hearing of the charges; and 
thirdly, that the Township Magistrate did not, on the day fixed 
for the hearing, record any evidence in support of the charges. 
These contentions are made under section 14 of the Legal 
Practitioners Act and Mr. Surty submits that any one of them 
is sufficient to vitiate the Township Magistrate’s proceedings. 

In support of the first contention Mr. Surty cites the case 
of Radha Churn Chuckerbutty(1) in which Mitra and Holmwood 
JJ., held that the improper conduct, if any, of the pleaders 
related to suits then pending in the Court of the Munsiff, and 
that that Court was the proper Court to make an enquiry 
under section 14 of the Act. The Subdivisional Magistrate 
had made the-enquiry and the pleaders were Civil and 
Criminal Courts’ mukhtars and were authorised by their 
certificates to practise in both classes of Courts. The learned 
Judges held that the Subdivisional Magistrate acted improperly 
and without jurisdiction in framing a charge for the purpose 
of holding an enquiry into the alleged misconduct of the 
petitioner. With great respect to the learned Judges 1 am 
unable to follow their ruling. The first paragraph of section 
14 which has reference to the point under consideration is as 
follows:—“If any such pleader or mukhtar practising in 
any subordinate Court, or in any revenue office, is charged in 
such Court or office with taking instructions except as afore- 
said, or with any such misconduct as aforesaid, the presiding 
officer shall send him a copy of the charge, and also a notice 
that, on a day to be therein appointed, such charge will be 
taken into consideration.” The important words are “If any 

(1) 10 C.W.N., 1059. 
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such pleader or mukhtar practising in any subordinate Court 
is charged in such Court.” “Such Court” must, in my 

opinion, be the Court in which the pleader practises and not 

necessarily the Court in which the pleader commits the offence 
charged against him. Section 32 which punishes persons. 
illegally practising as pleaders runs (leaving out what is 
immaterial for the present purpose) as follows :—“ Any person 
who practises in any Court . . . shall be liable by order 
of such Court to a fine.” In the matter of the Petition of 
Ganga Dyal and others (2) the expression “such court ” was. 
held to be the Court in which the pleader proceeded against 
practices. Two pleaders and a mukhtar, who were entitled to 
practise in the Courts of the Cawnpore District, appzared in a 
case in the Court of the Deputy Magistrate, Fatehgarh. For 

so doing they were convicted by the Magistrate of the latter 
district. They applied to the High Court to revise the order 
of the Magistrate on the ground, amongst others, that he was. 
not competent to proceed against them under section 32 of the 
Act, XVIII of 1879, as they had not practised in his Court, 
Oldfield, J., held that the objection was valid and that section 
32 only rendered a person practising in a Court liable by order 
of such Court toa fine. Therefore, the Court which might 
impose a penalty was the Court of the Deputy Magistrate and 
not that of the Magistrate of the district, who would have no: 
jurisdiction under the terms of the sections. In the matter of 
Babu Het Ram (3), Reid and Robertson, JJ., of the Chief Court 
of the Punjab, held that the first clause of section 14 of the 
Legal Practitioners Act empowers any Court in which a 
pleader practises to consider a charge of misconduct made 
against him in such Court, and that the section does aot limit 
the consideration of the charge to the Court in which the mis- 
conduct is alleged to have been committed. So that it seems. 
immaterial that the misconduct charged was committed in 
another Court. If the charge is made in the Court in which 

the pleader practises, that Court is competent to enquire into 
it. In my opinion the expression “such Court” in the first 
clause of section 14 cannot be construed to mean the Court in 

which the misconduct is alleged to have been committed. The 


(2) (1882) I.L.R. 4 All., 375. 
(3) (1901) Punjab Law Reporter, Vol, 2, p. 715, 
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section oniy means that any Court in whicha pleader practises 
is competent to enquire into a charge of misconduct, if the 
charge is ! rought in that Court. 

As to we secéne coricnticn there is no substance in it. A 
copy of the charges was sent to the pleader together with a 
notice that on the 3rd of December such charges would be 
taken into terat'.n. The notice and the copy of the 
charges were served cn the 15th of November 1920, so that 
the copy and th notice were served on the pleader more than 
15 days before «2 day appointed for the consideration of such 


charges. 
* * * * 


Ducke.. th, J. - 1 concur. 





Before Mr. Justice Robinsen, Chief Judge, and Mr. Justice 
Duckworth. = 


NGA KHAN v. KING-EMPEROR.” 
Maung Lat—for appellant. 

Murder—Slows on the hcad—Intention—Indian Penal Code, 
section 300. 

A killed E by striking him one blow on the head with along and 
heavy bambou “...¢ nature cf the injury indicated that very great force 
was used. 

Held,—tnat uithough the weapon used was not one that would of 
necessity czice fai! injury, the force used was so greet as to show that 
the appellant iat, wed te cause injury sufficient in the ordinary course of 
nature to curse ceath, and that he was therefore rightiy convicted of 
murder. Itc » ict be J-id down, as a principle, that, in all cases in which 
aman strikes... c.hero 2r the head with a stick, and thereby causes death 
the offence is “ne fallin * under s-~tion 304, Part 1, Indian Penal Code. 

Shwe Hl« U y Emperor, 2 L,B.R., 125; Shwe Ein y. 
King-Empcros, 3 L.B.i., 122; Nga Na Ban y. King-Emperor, (1904-06) 
U.B.R., Vol. !, Persi Code page #3—referred to. 


Robinson, C.J., and Duckworth, J.—The appellant, Nga 
Khan, had tx: away from home for a few days and on his 
return his uncle-i: aw Tha Den E went to see him. They sat 
in Nga Khar. sl usc. Then Aung Kin, who is his uncle twice 
removed, joined them. Shortly after Po Khaing, the deceased, 
joinedthem. Afte» :be four men had chatted for a while 
deceased wei dew folleved bx Aung Kin and Tha Dun EB, 
They had on'y gc1.e afew yards when Nga Khan followed, 


* Appeal against the capital sentence passed by J. P. Doyle, 
Esq., Sessions Judge, Prome. 
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picked up the exhibit bamboo and struck Po Khaing a heavy 
blow on the head from behind. He then ran off to the head- 
man’s house. Po Khaing fell and died almost immediately. 
To the headman Nga Khan said that Po Khaing and Aung 
Kin had come into his compound armed with dahs and he 
wanted the headman to come and enquire. Almost im- 
mediately after Aung Kin arrived and told the headman that 
Nga Khan had struck Po Khaing and he did not know whether 
he would live or die. The headman told Pan Tha who was 
there to watch Nga Khan and went to Po Khaing. He found 
him dead and took charge of a bamboo lying near him which 
Aung Kin told him was the weapon used. Nga Khan was 
arrested and sent with deceased and the bamboo to the police- 
station where Pan Tha made a clear report. 

There is no ground for doubting the evidence. The two 
principal witnesses are connections of accused and it is not 
suggested that either has any ground for falsely charging him. 
Another witness, Tha Han, who was in a house nearby 
corroborates them. No motive for the assault is forth- 
coming and none is suggested. In cross-examination it was 
suggested that the men had been drinking but there seems to 
to beno substance in this andit is clear that none of them 
were to any extent affected by drink. The defence is the right 
of private defence. Nga Khan says Aung Kin and Po Khaing 
entered his compound armed with dahs and the latter demand- 
ed a debt of ten pies and then thrust at him witha dzh. He 
jumped down, picked up a small bamboo lying there as his 
house was being built and waved it and ran to the headman 
for protection. That any of the men had dahs is denied by all. 
Nga Khan did mention dahs to the headman but it is significant 
that he did not tell this story to the headman. It seems to he 
an after-thought and it is clearly a false tale as the blow that 
killed Po Khaing was dealt from behind. 

Only one blow was struck and with a hollow bamboo 5 feet 
113 inches long and 44 inches im ciecumference. It weighed 
116 tolas. There was a contused lacerated wound 3} inches long 
and 1 inch broad and scalp deep exposing the underlying bone 
on the right parietal bone 5 inches above the right ear. The 
sagittal suture was so loosened that theskull could be practically 


xi. ] LOWER BURMA RULINGS. 117 


divided into two parts. On theright side there was a lineal tease 
fracture of both tables of theskull 4 inches long and 4 inches Noa Kuan 
from the right ear. The skull was of normal thickness and 
presented no sign of being abnormally brittle. The loosening 
of the whole suture is extremely uncommon and indicates 
that very great force was used. 

That Nga Khan caused the death of Po Khaing is clearly 
established and indeed having regard to the defence set up it 
canonly be taken to be admitted. The question therefore is 
whether in striking him this one blow on the head he intended 
to cause bodily injury sufficient in the ordinary course of nature 
to cause death or merely injury that was likely to cause 
death. Having regard to the weapon used, the violence of the 
blow inflicted, and the part on which the blow was given, an 
intention to cause any lesser injury cannot be considered. 

In the present case the weapon used was not one that 
would of necessity cause fatal injury but it was nevertheless a 
very dangerous weapon to use on a man’s head. The length 
gives a leverage that enables a very serious blow to be given. 
It weighed 116 tolas. Very great force was employed in giving 
the blow. How capricious are injuries to the head in their 
after effects is pointed out in Shwe Hla U v, King-Emperor (1) 
and we agree with the opinion expressed in Shwe Bin vy, King- 
Emperor (2) that, speaking generally, where a man strikes 
another on the head with a not very formidable weapon, one 
blow only, no greater intention can be attributed to him than 
that of causing injury likely to cause death. But each case 
must depend on its own facts, on the circumstances surrounding 
the assault, on the motive and the particular weapon used. If 
accused had been actuated by a fierce motive urging him on to 
commit serious hurt and if he had used a heavy male bamboo 
or a weighted stick or club, then, having regard to the injury 
actually caused and to the great violence used, we should have 
had no course open to us but to hold him guilty of murder, 
Asitis, the case is very near the border line, and requires 
careful consideration. We do not know the motive, and some- 
thing seems to us to have been concealed by the more import- 
-ant prosecution witnesses. 





(1) 2L.B.R, 125, (2)3 L.B.R., 122, 


1921 
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We would note, once more, that the weapon used was a 
long and heavy one, and that uncommonly great force must 
have been used by appellant, as evidenced by the actual 
injuries caused by him in the case of anorma: skull. The case 
thus differs very materially from the case of Shwe Hin v. 
King-Emperor (2) and Nga Na Ban vy. King-Emperor (3), in 
which it was held tha: .ieath caused by a single blow with a 
stick was, in those specific instances, not murder but an offence 
punishable under the first portion of section 304 of the Indian 
Penal Code. 

In our judgment it would be most unsafe to suggest that, 
in all cases where death is caused by a single blow from a 
hollow bamboo, the offence is not murder, i.e. that the sole 
criterion is the nature of the weapon used. The size, and the 
weight of the stick, the manner in which itis used, and the 
actual injuries caused by the blow must all be considered.. 
Here the injury caused was so severe and uncommon, and the 
force used must have been so terrific, that we are of the opinion 
that the offence of the appellant fell under section 300 thirdly 
Indian Penal Code, i.e., that he intended to cause injury sufficient 
in the ordinary cours: of nature to cause death. He was 
therefére righily convicted of murder. However, since he is 
a young man, and we do not know the motives which actuated 
him, and we are not certain that we are in possession of all 
essential facts, we do not consider it recessary to confirrn the 
sentence of death. 

The conviction is maintained and the sentence reduced to 
one of transportation for life. 


(2) 3 L.B.R., 122. (8) (1904-06) U.B.R., Vol: I, Penal Code, p. 33. 
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Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
~ Duckworth. 


“S.P.S. CHETTY FIRM v.(1) MAUNG PYAN GYI, (2) MA 
TAUK, (3) MAUNG PO AUNG, (4) MAUNG THA HAN, 


(5) MA OHN KIN.* 


Burjorji—for appellant. 
Chari—for respondents. 

Mortgage decree, Sale in execution of--Rights of auction-pur- 

-chaser as against prior purchaser from mortgagor 

A obtained a simple mortgage on a piece of land which the mortgagor, 
“B, subsequently sold toC and D, LatcrA brought a suit on his mortgage 
against Balone, and when the lund was sold in execution of the decree, A 
bought it. When A sought to obtain possession he was resisted by C and 
D and he then brought a suit for possession by cjectment and fora declara- 
‘tion that the sale to Cand D was inoperative as against him. The District 
Judge held that A was entitled to possession provided that C and D's 
right of redemption was preserved. The Divisional Judge on appeal 
reversed this decision. - 

Held,—on appeal to the Chief Court, that the possession and rights of 
Cand Das purchasers were not affected hy the decree in A's mortgage 
suit. The mortgage being asimple onc, the right of possession remained 
with B and he transferred it to C and D, whose purchase was however sub- 
ject to the mortgage. Ahad no right to possession under the mortgage 
and when he brought the property to sale he purchased what rights B had 
and no more. These rights did not include the right of possession. A's 
Proper remedy was a suit to enforce his mortgage against Cand D. The 
appeal was accordingly dismissed. 

San Bwin v. ALN. K. Nagamutu, 8 1.B.R, 263; Mulla Vettil 
Seethi v. Korambath Paruthooli Achuthan Nair, 21 Mad. Law 
Journal, 213; Balli Singh v. Vindeswari Tewari, a5 Ind. Cases, 532,— 
followed. 

Chhattur Dhari Chowdhury v. Gaya Prosad Singh, 23 Ind. Cases, 
791,—referred to, 


Robinson, C.J., and Duckworth, J.—It is necessary to set out 
the facts of this case in order thoroughly to appreciate the point 
to be decided. The plaintiff-appellant obtained a registered 
mortgage, dated the 30th June 1903, from the mortgagor. The 
mortgage deed has not been filed in the present suit but it is 
-saidto have been a mortgage in English form. This was 
strenuously opposed and Mr. Burjorjifor the appellant stated 
that he did not press any rights on that basis. The mortgage 

Special Civil Second Appeal from a decree of A. T. Rajan, Esq., 
1.C.S., Divisional Judge, Hanthawaddy, reversing a decree of D. D. 
Nanavati, Esq., 1.C.S., District Judge, Hanthawaddy. 
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must therefore be treated as a simple mortgage. In con- 
sequence it gave him no right to the present possession of the 
land mortgaged and that right remained in the mortgagor. On 
the 24th of April 1911, the mortgagor sold the lands now in 
suit by registered deed to respondents 1 and 2. On the 20th 
December 1912 the plaintiff-appellant brought a suit on his 
mortgage against the mortgagor. He did not implead res- 
pondents land 2, He obtained a decree on the 22nd April 
1915 and in execution thereof he brought the lands to sale 
including the land in the suit and purchased them himself. On 
the 16th November 1917, respondents land 2 transferred the 
land in suit by a registered deed of sale to their children, res- 
pondents 3, 4 and 5. When the appellant sought to obtain 
possession by virtue of his sale certificate, he was resisted by 
the respondents and then on the 6th January 1919 he brought 
the present suit which was for possession by ejectment and a 
declaration that the deeds of sale referred to above were in- 
operative and of no effect as against him. He further asked 
for mesne profits for a small sum of revenue alleged to have 
been paid by him and for costs. It appears from the examin- 
ation of the parties at the commencement of the suit that on 
the purchase of this land by respondents | and 2 they obtained 
immediate possession and that fact has not been contested. 

The learned Judge held that plaintiff would be entitled to 
possession provided that the respondents were given an 
opportunity of redeeming on’ payment of the full amount due 
on the mortgage after accounts had been taken in his presence 
and that on failure to pay the amount so found due within the 
time fixed by the decree, the appellant should be given posses- 
sion. He declined to follow the ruling of this Court in San 
Bwin v. A.N.K.Nagamutu (1) in which Sir Charles. Fox 
considered a recent decision of the Madras High Court in 
Mulla Vettil Seethi v. Korambath Paruthooli Achuthan Nair 
(2) and which he held undoubtedly to state the law correctly, 
on the ground that these judgments dealt with the converse 
case. The learned Divisional Judge held that this fact made 
no difference and that he was bound by the decision of this. 
Court and accepted the appeal. 


* (1) 8 L.B.R., 266. (2) 21 Mad. Law Journal, 213.. 
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The question then for decision before us is whether under 


the circumstances set forth above, the appellant is entitled to” 


possession and to oust the respondents, even though the decree 
be in the form suggested which would preserve respondents, 
right of redempticn and provide for the mortgage accounts 
being again gone into in his presence. 

A very large number of cases have been referred to but a 
great majority of them have been discussed and analysed in 
the decision cf the Madras High Court referred to above. We 
have very carefully considered these decisions with a view to 
ascertaining on what grounds and arguments they were based 
and in ordcr to learn what, if any, legal principles were applied. 


We think no useful purpose will be served by our again dealing’ 


with them in detail. In some, the Courts were influenced by 
the idea that the omission to implead a puisne mortgagee or 
the purchaser from the mortgagor was sharp practice: in 
others they apparently regard the fact that a fresh suit by the 
mortgagee to enforce his mortgage rights would be barred as 
justifying the grant of relief in another form: in others the 
claim was made in the alternative for possession or to be 
allowed to vedeem or to compel the puisne mortgagee or 
purchaser to redeem: in some the fact that the puisne 
mortgagee h-d only a right to redeem the prior mortgage 
was held to justify a decree if he be given an opportunity to 
do so. In several the puisnc mortgagee accepted the position 
offered andin ctkers the decree was based on the pleadings: 
in many of the cases subsequent to the Madras Full Bench 
decision, that decision was not referred to. Speaking very 
generally. the result of the decisions is that the Allahabad and 
Patna High Courts and also this Court have agreed with the 
Madras view. The Bombay High Court had not decided the 
exact question rising in this case, but the Calcutta High Court 
has taken a different view while not always unanimously. In 
Chhattur Dhari Chowdhury v. Gaya Prosad Singh (3) in which 
_the decision of the Madras High Court was strongly relied on, 
Mr. Justice Coxe referring to two decisions of his own High 
Court taking a different view said, “It is not impossible that 
these rulings may have to be considered further, but the 


(8) 23 Ind. Cases, 791. 
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1921. present is certainly nota case for dissenting from them when 
s.p.s. the defendant’s purchase was made just at the time that the 
Gas plaintiff was suing on his mortgage.” 

% We will therefore proceed to give our reasons for holding 

Pry that this appeal should be dismissed. 

— There is no doubt that the purchaser’s possession and 
rights were not in any way affected by the decree in the 
appellant’s mortgage suit to which he was no. a party and it is 
therefore necessary to see what exactly his pusitio.. and rights 
were after his purchase. The mortgage being treated as a 
simple tnortgage gave no right of possession to the mortgagee, 
the right of possession remained with the mortgagor 
and it continued until he transferred that right by sale 
to the respondents. It would have continued, had there 
been no sale, until the mortgagee by suit caused it to be taken 
away. While the mortgagor still had that right, he sold the 
land to the respondents and they at once received possession 
as of right and were in possession as cf right wh2n the present 
suit was filed. Their purchase was admittedly subject to the 
mortgage. This is a most important point ‘or consider- 
ation and its importance is pointed out in Salli Singh v 
Vindeswari Tewari (4). In that case it was vigorously con- 
tended that the mortgagee was entitled to thedeerse for khas 
possession. The Court was referred to a large number of 
cases and in the judgment it is said in all the caves rcferred to 
it will be found that the person occupying the position of the 
plaintiff in that suit was entitled to the possession of the 
mortgaged property on the day of suit, and later ou it is said, 
“The reason why he gets a decree for possession of property 
is that on the date of the suit he was entitled to possession of 
the property against all the world.” The judgment then goes 
on to point out that the purchase at the execution sale of the 
rights of the mortgagor did not give the plaintiff a right to 
possession of the property against the prior purchasers. 

The respondents admit that their purchase was subject to 
the mortgage but the rights that that mortgage gave to the 
appellant was a right to bring the property to sale; it confer- 
red no right to present possession. The appellant's rights 
were to enforce his mortgage and this he could do against the 

(4) 35 Ind. Cases, 532. 
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purchaser even though he did not make him a party to the 
prior suit. Had he proceeded to enforce those rights the 
respondents would have had the opportunity to question the 
accounts, whereas if a suit for simple possession is to be 
permitted they may be deprived of that right. It is true that 
the learned District Judge would have re-opened the accounts 
but this shows the result of not compelling che plaintiff 
appellant to adopt his proper remedy. The decree he purported 
to give was practically one of foreclosure and that ina suit 
that was not based on the mortgage at all. A remedy by 
foreclosure is not one of the rights that the mortgagee was 
entitled to. If the judgment be held in fact to allow an 
amendment of the plaint, without that being actually carried 
out, it overlooks the fact that the character of the suit is 
entirely altered. It would direct a mortgage decree in a suit 
in which it was not asked for and in which the deed of 
mortgage was not proved and rot even produced. 

A puisne mortgagee and alsoa purchaser may have the 
right to redeem a prior mortgage but that is a right which may 
or may not be exercised, athis option. A decree of the nature 
proposed or such as is given in many of the rulings considered, 
turns what is merely a right to be exercised or not at his sole 
option, into a liability to redeem. 

The mortgagee in this case can still enforce his rights as 
mortgagee, it is said, and if so, there is stiil less reason to 
allow him to bring a suit which he is not entitled to bring and 
thereby improperly impose on the other party conditions 
which he should not be compelled to fulfil. 

The question is as to which party is entitled to possession? 
The respondents are so entitled by reason of their having 
purchased this right from the mortgagor at a time that he 
‘possessed that right and had the power to transfer it. The 
appellant had no right whatever to possession arising out of 
his‘mortgage. When he enforced his mortgage decree and 
‘brought the property to sale he purchased whatever rights the 
mortgagor then had. Amongst these rights, the right to 
possession was not included. 

A mortgagee in enforcing his mortgage rights may or may 
‘not be entitled to possession and in this case he was not so 
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entitled. The possession of the respondents is the result of 
his not doing that which he should have done in his first suit, 
and if either party is to suffer it should be the mortgagee 
rather than the purchaser. As between two persons entitled 
to possession, the party who acquired that right first cannot 
be deprived of it by the other. 

We are therefore of opinion that the appellant was not 
entitled to possession and that no effort should have been 
made to grant that which he’sought in the present suit. He 
should have been relegaied to his proper remedy which was a 
suit to enforce his mortgage against the respondents. 

For the above reasons, the appeal is-dismissed with costs. 





Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
Duckworth. 


MA NYUN SEIN ». (1) MAUNG CHAN MYA (2) MA 
MA GYL* 
Higinbotham—for appellant. 
Leach—for respondents. 

Buddhist Law—Adoption—Effect of entering the priesthood on 
status of kittima adopted son. 

When a kittima adopted son entcrs the priesthood he completely~ 
severs all ties that existed before and on re-entering civil life he does not 
ipso facto resume his position as adopted son. It is possible that 
evidence and circumstances may show that he has resumed his position 
asa kittima adopted son,—in other words that he has been re-adopted,. 
but a lesser degree of proof would probably be necessary than in the case 
of the original adoption. 


Shwe Ton v. Tun Lin, 9 L.B.R., 220; Ma Saw Ngwe y. Ma Thein 
Yin, 1 L.B. R., 198—referred to. 

Duckworth, J—This is an appeal from the decision of the 
learned Judge on the Original Side of this Court. 

The second respondent, Ma Ma Gyi, is the widow of one 
Maung Ba Than. In the suit it was claimed that this Maung 
Ba Than was a kittima son of U Phoo and Ma Ytvet, 
both deceased. First respondent, Maung Chan Mya, is the 
assignee of the interest of Maung Ba Than in the estate of 
Ma Ywet. Ma Nyun Sein, the appellant, is the grand- 
daughter of Ma Ywet by a previous marriage of hers with Ko: 


* Appeal against the judgment of Rigg, J., on the Original Side, 
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Po Sin. In the Court of first instance Maung Ba Than 
was himself joint plaintiff with Maung Chan Mya, but he 
died pending the suit, and he is now represented by Ma Ma 
Gyi. 

The suit is one for the administration of the estate of Ma 
Ywet who died on 6th January 1918 and for a declaration that 
Maung Ba Than is her sole heir as the kittima adopted son of 
her and her deceased husband, U Phoo, ? 

Ma Nyun Sein denied that Maung Ba Than was ever 
adopted by U Phoo and Ma Ywet, and she claimed to be the 
sole heir entitled to inherit. It was further contended that 
even if Ba Than. had been adopted by U Phoo and Ma Ywet, 
he lost all his rights as their heir by becoming a Rahan 
and continuing as such for several years. 

Four issues were framed by the learned Judge on the 
Original Side and he decided that Ba Than was the adopted 
kittima son of U Phoo and Ma Ywet ; that he did not entirely 
exclude Ma Nyun Sein as grand-daughter of Ma Ywet from 
inheriting ; that the said Ma Nyun Sein was entitled to a 
one-fourth share of the estate; and that the fact that Ba 
Than had entered the Buddhist Priesthood for a time did not 
exclude him from his rights as heir of Ma Ywet. Against this 
decision Ma Nyun Sein has appealed. She has really raised 
only two points, firstly, that, as admittedly there was no 
public ceremony of adoption, the learned Judge erred in 
holding on the evidence that Ba Than was adopted with a view 
to inherit, and, secondly, that Ba Than by becoming a Rahan 
and continuing in the religious life for several years severed 
all ties with the secular world and cancelled the adoption, if 
any such adoption had taken place, and that there is no 
evidence of any fresh adoption by either U Phoo or Ma Ywet 
after he had left the priesthood. 

Cross objections were filed by the respondents Maung 
Chan Mya and Ma Ma Gyi in respect of the finding that Ma 
Nyun Sein was entitled to a one-fourth share in the estate. 
They contend that the learned Judge on the Original Side 
should have decided that the appellant was only entitled to 
one-eighth share in the said estate. There are thus really 
only three points to be decided in this appeal, viz. :— 

1. As to the adoption of Ba Than, 
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2. As to whether, if adopted, his position as an heir was 
destroyed by his entering the monastic life for a time, 
and 

3. As to whether, in the event of his being held still to be 
an heir, the appellant, Ma Nyun Sein, should get a one- 
fourth or a one-eighth share in the estate. 

In regard to the first point, viz., the adoption of Maung Ba 
Than, there is, in my opinion, a great deal of evidence to 
support it. According to this evidence, there was no public 
ceremony of adoption, but the evidence of what may be styled 
habit and repute is, in my opinion, very strong indeed. There 
can be no doubt that Ba Than was received into the house 
of U Phoo and Ma Ywet when he was some five or six years 
of age. His mother, a Burmese woman, had died when he 
was still an infant, and he had been left’ to be looked after by 
Ma The U, sister of Ma Hnin U, who used to visit Ma Ywet’s 
house in her capacity as a bazaar seller. Ba Than appears 
to have gone there too. He was an attractive little boy and» 
after some time, it is clear that he lived permanently with U 
Phoo and Ma Ywet at their own house. It is not certain 
when Ba Than’s father, who was a Shan, died, but it is 
apparent that from the time he entered the house of U Phoo 
and Ma Ywet, his relations with his own family and guardians 
were completely severed. He continued to live in U Phopo’s 
house and was brought up by him right up to the time when 
he entered the priesthood in fulfilment of a vow and again for 
several years after he had given up his monastic life. I might 
here point out that Ma Nyun Sein’s case is that Ba Than, 
though he permanently resided with U Phoo and Ma Ywet, 
was kept there as a mere menial servant. | think it will 
be clear that the evidence as to his position in the house 
renders it impossible to hold that such was the case. Maurg 
Kyaw Zan, the twelfth witness for the defence, who to my 
mind appears to be largely responsible for the line taken by 
the defence in this case, was bound to admit that Ba Than 
was certainly more than a menial and describes him as 
being “something like a manager.” U Phoo and Ma Ywet' 
paid for the expenses of Ba Than’s schooling, and for his 
shinbyu ceremony, and there is evidence that after U Phoo’s 
death, when Ma Ywet and Ba Than were quarrelling about 
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his right to claim a one-fourth share of the estate as orassa, 
she offered to pay the expenses of his marriage. 

U Shwe Zin, fifth plaintiff witness, states that U Phoo gave 
his own name as father of Maung Ba Than when he brought 
him to his school. 

Ko Po Sin, the fourth witness for plaintiff, states that U 
Phoo and Ma Ywet told him that they had adopted Ba Than, 
and that it was generally reputed in the quarter that he had 
been adopted with a view to inherit. This witness, Ko Po Sin, 
had known the parties for seventeen years. 

Ma Thaw, the third plaintiff witness, is Maung Chan Mya’s 
wife, but she was related to Ma Ywet. She definitely states 
that both Ma Ywet and U Phoo told her that Ba Than was 
their adopted son, and had been adopted with a view to inherit. 
She also states that there was general repute in the quarter to 
this effect. This witness used to live with Ma Ywet after 
the latter’s marriage with U Phoo and she continued on 
intimate visiting terms with the family. She states further 
that Ba Than’s position in the house was that of the son and 
not of a servant—that when he was young he slept with Ma 
Ywet and U Phoo, and that when he was sick U Phoo and Ma 
Ywet used to look after him. There is a great deal of 
corroboration of her evidence in the statement of Ko Po Sin 
already referred to. U Peis a trader and, according to his 
evidence, U Phoo told him that Ba Than was adopted with a 
view to inherit. He says that Ba Than was reputed in the 
quarter to be U Phoo’s adopted son, and that Ba Than was 
regarded as U Phoo’s son. 

The learned Judge on the Original Side has expressed 
some doubts as regards this evidence of U Pe, on the ground 
that it was unlikely that U Phoo would have made such a 
statement on the occasion of a mere quarrel between Ba Than 
and U Pe’s son, but after reading the evidence in question, I 
see no reason to doubt the statement. It was quite natural 
for U Pe when his own son ihad had a quarrel with another 
boy to find out the social status and antecedents of his son’s 
antagonist. I think it was a natural action on the part of a 
parent, and that in order to reassure U Pe, U Phoo may very 
well have told him that the boy was his adopted son and that 
he hax adopted him as his heir. 
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Maung Po Gaung, Inspector of Police, speaks of the reputa- 
tion of Ba Than in the quarter as the adopted son and heir of 
U Phoo and Ma Ywet. He goes further and says that Ma Ywet 
told him that Ba Than was her son and adds that before he 
came to know Ba Than personally, U Phoo had told him that 
they had an adopted son. . < 

The evidence of U Tha Nyo (Honorary Magistrate), U 
Tun Lin, Ma The Bwin, Ma Lon Tin and Minus corroborates 
in so far as to show that they looked upon Ba Than as an 
adopted son, while Tha Nyo, Ma The Bwin and Ma Lon Tin 
depose that they were told by U Phoo and Ma Ywet that Ba 
Than was an adopted son. U Tun Lin states that Ba Than 
addressed U Phoo as father and that both U Phoo and Ma 
Ywet addressed him as son. He adds that Maung Ba Than 
took his meals with Ma Ywet and U Phoo. Further, from the 
evidence of U Tun Lin, Ma The Bwin and Minus, it is apparent 
that from the general way in which Ba Than was treated by 
U Phoo and Ma Ywet or spoken of by them, they looked upon 
him as adopted with a view to inherit. 

On the side of the defence, the evidence of Ma Nyun Sein, 
her husband Maung Ba Yin, Ma Pwa and Po Hlaing is 
interested and, as the learned Judge below said, they are all 
more or Jess concerned with the devolution of the property in 
favour of Ma Nyun Sein. 

The evidence of Po Thit, the fifth defence witness, is quite 
unreliable, for it has been proved that he committed perjury 
in denying convictions of criminal offences and that he was 
under police supervision. Ma Ka Doe and Ma Ma Gyi have 
given the most discrepant evidence on all material points. 
Mahomed Dawood’s evidence is not to be relied upon. He 
was put the witness box to prove that Ba Than worked 
under him painting signboards for about a year after he had 
left the monastery. It is sufficient to say that Ba Than 
could not have worked for him at the period stated, as he was 
then living with U Phoo. Further, he admits that his own 
work and profits had been greatly diminished by the War, and 
it is, to say the least, unlikely that he would engage a man 
to assist him at such a time. He also admitted that Ba 
Than was the only man whom he had ever taken as an 
assistant. 
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The defence witnesses attempt to explain Ba Than's return 
to U Phoo's house after he left the monastery by saying 
that there was a fear that Ba Aye’s ghost might haunt U 
Phoo’s house. Not only is this a farcical story but it is 
contradicted by the evidence of Pleader Kyaw Zan. This 
witness says that the sole reason why Ba Than did not return 
at once from the monastery to U Phoo’s house was on account 
of some quarrel which was soon settled, Ba Than then 
returning to his old home. 

I consider that the position of Ba Than in the house of U 
Phoo and Ma Ywet was entirely inconsistent with his having 
been a servant, and that the only reasonable explanation 
is, that he was their adopted son, and, inasmuch as they 
had no son of their own, an adopted son witha view to 
inherit. 

I have not referred at any length to the position of Maung 
Ba Than after he gave up monastic life because I shall deal 
with it in my remarks on the second question arising in this 
appeal. 

In regard to the second question, vis. as to whether Ba 
Than forfeited his rights as an heir by becoming a Monk 
and continuing so for several years, the point is not an easy 
one because learned Counsel on both sides have been unable 
to put before me any decisions in the Courts or any Dhamma- 
thats which really bear upon the question, and, in spite of a 
diligent search, I have been unable to find any authority 
directiy bearing on the matter. 

It is proved, I think, that when Ba Than was lying sick 
with plague at about the age of 20 years, he made a vow that 
if he recovered from his malady he would become a Monk and 
devote his life and energies to religion. In due course he 
recovered and carried out his vow, in so far-that he entered 
the priesthood. He remained a Monk for a period which is 
described in the evidence as from three to seven or at the most 
eight years. His adoptive father, U Phoo, was a ward-headman 
in Rangoon, who would naturally be a well-known personage 
in the neighbourhood. There is every reason to believe that 
U Phoo and Ma Ywet paid the expenses of his ordination, and 
that all thetime during which he was a Monk they regarded him 
as still their son so far as due religious observance permitted. 
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seek It is very significant that when Maung Ba Than took up 

MaNvun monastic life, U Phoo and Ma Ywet adopted another son 

Sau named Ba Aye. It is pretty clear that it was on Ba Aye’s 

Maunc decease some years later that Ba Than left the priesthood 

Sa and, after a very short interval, rejoined U Phoo and Ma Ywet 
in his old home. 

The evidence shows beyond. all reasonable doubt that he 
not only took up his life in the family from where he had 
left it, but that his position was in many ways improved. 
There are two documents on the record, exhibits D and E, 
in the latter of which Ba Than is spoken of as the son of U 
Phoo. There is no doubt, in connection with these documents, 
which are dated in the year 1914; that U Phoo who paid the 
consideration money permitted Maung Ba Than’s name to 
appear publicly as his son. This was subsequent to Ba Than 
leaving the monastic life. Further, there is evidence that 
Maung Ba Than managed the theatrical business of U Phoo 
and Ma Ywet, and after U Phoo’s decease in 1917 Ba Than 
completely managed the fwe business. Further,"some ten 
days after U Phoo’s decease, Ba Than was appointed, in 
succession to him, ward-headman of the quarter. Inspector 
Po Gaung himself recommended Ba Than as U Phoo’s 
successor, stating that he was his son and as such best entitled 
to succeed his father. At this time there was not yet any 
dispute about the succession to U Phoo’s estate, and I agree 
with the learned Judge on the Original Side that this fact 
must have been well-known to Ma Ywet who lived in the same 
house as Ba Than. Then there was no doubt that about two 
months before Ma Ywet’s death, she and Ma Nyun Sein had 
quarrelled about some sovereigns and some jewellery of 
which Ma Nyin Sein was in possession, and that after this 
quarrel plaintiff's witnesses, Tha Nyo and Po Sin, came and 
interviewed the parties. Tha Nyo isa well-known man and 
was believed implicitly by the learned Judge below, and, after 
perusing Tha Nyo's evidence, I see no reason whatever to 
doubt him. He has evidently acted on more than one occasion - 
as an intervenor in the disputes of this family. The most 
important point in connection with this quarrel is that during 
the conversation which took place betweer U Tha Nyo and 
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Ma Ywet the latter stated that she could not permit her 
grand-daughter to keep all this property because she had 
already given her Rs. 10,000 and there was a son whose 
interests she had still to consid lu answer to further 
sd that Ba Than was this son, and 
the intention of his becoming 








questions: Ma Ywet decla 
that he had been adopted v 












their heir. This convers nn took piace approxim iy three 
hours after the altercation between Ma Nyun Sein and Ma 


Ywet. is unfortunate quarrel between Ma Ywet and Ma 
Nyun Szin appears to have gone on during the Jattec half of 
November and up te th th of December, when Minus si 
letter to Ma Ywet on Ba ‘Than’, alf, claiming his quarter 
share of the property beloagi. U Phoo’s estate, on the 
ground that he was the orassa son. There can be no doubt 
that Ma Ywet received this letter. Witness U Tun Lin 
deposes that she brought some such letter to him and toid him 
to tell Ba Than not to ask for his inheritance then, as she had 
already given a share to Ma Nyun Sein, and he would get all 
the property at her death. Pleader Maung Kyaw Zan wrote. 
a reply on the 3rd Januacy, exhibit 8, which, in my opinion 
was the forerunner of the defence in the present suit. 
Further, Kyaw Zan states that Ba Than came to him the next 
day (that would be the 4th January), and informed him that 
matters had been settled amicably. Kyaw Zan contends that 
he is ignorant of the terms of that settlement, but Minus 
states that they were that Ba Than should have Rs. 1,500 
instead of Rs, 3,000 which he was asking for, and that Ma 
Ywet told Ba Than not to trouble her any more as he would 
obtain all her property on her decease. On the 6th of January 
Ma Ywet died. After her death there can be no doubt that 
U Tha Nyo sent for Ba Than at Ma Nyun Sein’s request, 
and that in his presence there was a meeting between Ma 
Pwa, Ma Nyun Sein and Ba Than. There can be no question 
that this interview referred to a division of [Ma Ywet’s estate. 
U Tha Nyo deposes that Ma Nyun Sein asked him to divide 
the property equally between her and Ba Than. Ma Nyun Sein 
contends that the object of this interview was to obtain pro- 
perty from Ma Thaw, but she does not explain why, if that 
was so, U Tha Nyo should have written the letter,-exhibit:i, to 
Maung Ba Than. 
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I agree with the learned Judge below in accepting U 
Tha Nyo’s version of this story and in thinking that the 
reason for Ma Nyun Sein’s visit to U Tha Nyo was that she 
feared that Ba Than, as the adopted son, would claim the 
whole estate, and she desired Tha Nyo to make an equal 
division. 

I have gone into these facts in some detail bec.use it is my 
opinion that on entering the priesthood, Maung Ba Than must 
be held to have severed himself from all rights to inherit and 
from all family ties. I come to this conclusion after reading 
the full bench case of Shwe Ton y. Tun Lin (1), and page 178 
of Mr. May Oung’s Burman Buddhist Law. It is shown that, 
before the outbreak of the great European War, Maung Ba 
Than had left the monastery and had rejoined his family as an 
ordinary member of society. The Burmese expression for 
leaving the monastic life is “ Lu Twet,” viz. to come out a 
man. I expressly wish to avoid attempting to decide the 
question of whether in such a case a new ceremony of adoption, 
is necessary. What I do wish to say is that in this case the 
evidence, which I have detailed above, shows that Ba Than 
was received back in his hom2 on the old status and that the 
obvious intention was that he should resume his old position 
as adopted son and heir. It appears to me that the real reason 
for his leaving the monastery was that the old folk desired 
to have him about the house as a son, since they had lost Ba 
Aye, whom they adopted when Ba Than became a Monk. I 
think there can be no doubt from the evidence that he must be 
held to have resumed his old position of Aittima son and that 
the years spent in the monastery have not in his case in any 
way affected his right to inherit the estate of Ma Ywet. 

In regard to the third question raised by the respondents in 
their cross-objections, it seems to me that the learned Judge 
on the Original Side, by an oversight, misapplied the case of 
Ma Saw Ngwe v. Ma Thein Yin (2). If Ma Saw Ngwe’s 
mother had survived, her share would, I think, have been one 
half. It has not been contended that her mother was the 
orassa. As the Law stands at present, Ba Than would ° 


(1) 9L.B.R., 220. (2)1 L.B.R., 198. 
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undoubtedly be the orassa of the family. Therefore I consider 
that Ma Nyun Sein is only entitled to one-fourth of a half 
share (or one-eighth share) in the estate and not to the one- 
quarter share assigned to her by the learned Judge below. 

On these findings, I would dismiss Ma Nyun Sein’s appeal 
with costs throughout on the division of the estate as now 
awarded and would allow the respondents’ cross-objections 
with costs on Rs. 1,000. 

Robinson, C.J.—I entirely concur and would only wish to 
adda few words as to the effect of Ba Than entering the 
priesthood. There can be no question that this completely 
severed all ties that existed before he did so and that therefore 
on his re-entering civil life he would not ipso facto be entitled 
to resume the position and rights he might have been. possessed 
of before. It was open to U Phoo and Ma Ywet to take him 
back and to again adopt him as their kittima son but that they 
did so must be proved. I donot think that the same degree 
of proof would be necessary in all cases and that it would 
depend on the facts and circumstances of each case whether a 
readoption had taken place or not. 

In the present case not only did Ba Than resume his former 
position in its entirety but the evidence clearly shows that 
U Phoo and Ma Ywet meant him to do so and that he agreed. 
He lived with thei as before and he performed all the duties 
of a son attending on his adoptive parents and assisting them 
in their business. It is shown he was accepted and recognized 
inthe quarter as their son and they openly acknowledged him 
assuch. Itis certain that U Phoo provided the purchase 
price of the houses bought and deliberately allowed Ba Than’s 
name toappear benami for his own attesting the deeds des- 
cribing Ba Than as hisson. In every way therefore that was 
possible they expressed their intention of taking him back and 
replacing him in the position he had formerly occupied. His 
appointment as Ward Headman because he was the son of the 
deceased Ward Headman is strong proof of how he was 
regarded in the quarter and’ this was done to Ma Ywet's 
knowledge and with her consent. 

lL also agree as to the share of Ma Nyun Sein. Her mother 
was not the orassa child and she would be'entitled to only one« 
quarter of what her mother would have got. 
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The appeal is dismissed with costs throughout oa the 
division of the estate as now awarded and the cross objections 
are accepted with costs on Rs. 1,000. 


Before Mr. Jusitce Maung Kin, 
“NGA HAN KY », KING-EMPEROR.* 


Burme Excise sict, 1917--Sections 30 (a), 37 and 44— Possession of 
an excisable articie of a quantity within that allowed by law. 

Unéer the Burma Excise Act, 1¥17, possession of an excisable article 
of a quantity which does not cxcecd that allowed by Jaw ray be an offence 
and in certain circumstances aman may be bound to account for such 
mere possession and if he cannot will be guilty of an offence under 
section 37. 

Quecn-Empress v. Tun BE, 1 L.3.R., 43—referred to. 

This is a reference by the District Magistrate of Hantha- 
waddy recommending that the conviction and sentence be set 
aside. 

The accused was found in oossession of four quarts of 
kazaw which he stated he purchased froma certain licensed 
shop. The Magistrate found that he could not satisfactorily 
prove his purchase which is tantamount to saying that he could 
not satisfactorily account for his possession. The accused was 
found guilty under section 37 of the Excise Act and sentenced 
to pay a fine. = 

The iearned District Magistrate contends thet the convic- 
tion was wrong on grounds appearing in the following passage 
inhis order of reference :—“ The Magistrate convicted the 
accused holding that the burden of proof was for the accused 
to show that he purchased the kaz@w from a licensed shop and 
each purchaser must be given a receipt showing that the kazaw 
purchased is from alicensed shop. There is no provision in 
the Excise Act or rules regarding the issue of receipts to 
purchasers. According tothe Act any person may possess 
four quarts bottles of country fermented liquor.” 

The trial Magistrate held that the presumption allowed by 
section 44 of the Act must be drawn against the accused as he 

* Reference made under section 438, Criminal Procedure Code, by 
B. W. Perkins, Esq., District Magistrate, Hanthawaddy, recommend- 


ing that the conviction and sentence of fine of Rs. 20 or one month's 
imprisonment passed by Maung On Ket, 1st Class Additional 


Magistrate of Kyauktan, be set aside. 
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could not satisfactorily account for his possession and that he 
failed to rebut the presumption. 

Because the quantity was within the limit allowed for 
possession, the accused could not have been convicted under 
section 30 (a) of the Excise Act. But section 37 provides that 
whoever without lawful authority has in his possession any 
quantity of excisable article, knowing or having reason to 
believe that the same has been unlawfully imported, transported, 
manufactured, cultivated or collected, or that the prescribed 
duty has not been paid thereon, shall be punishable. This 
section is directed against the illicit manufacture, importation, 
etc., of any quantity of excisable article and it is in the 
nature of things necessary to provide for a presumption against 
a person in possession of an excisable article and throw on him 
the onus of proving that his possession is not illicit, as the 
matter would naturally be within his special knowledge. So 
the Legislature provides by enacting section 44 that the pre- 
sumption is, until the contrary is proved, that the accused has 
committed the offence charged under section 37 in respect of 
any excisable article for the possession of which he is unable 
to account satisfactorily. 

The trial Magistrate has not grounded the conviction upon 
the fact that the accused must produce but had not produced a 
receipt from a licensed shop. What he said was :—“ To my mind 
the only safe means to protect purchasers who take liquor 
home is to obtain a receipt from the vendor for every pur- 
chase.” Prima facie this is not a bad suggestion. 

The conviction was correct. The papers will be returned. 

The proposition laid down in Queen-Empress v. Tun E (1) 
that possession of half a quart of country spirit is no offence 
anda man is not bound to account for such mere possession 
is not wholly correct under the provisions of the present Excise 


Act. 
() 1 L.B.R,, 43. 
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Before Mr. Justice Maung Kin. 
NAN MA MYA v. KING-EMPEROR.* 
Burma Excise Act, 1917—Sections 12 (c) and 30 (@)—Yeast balls. 
Yeast balls are not excisable articles, but as they are materials for the 
manufacture of an excisable article, the possession of them is prohibited 
by section 12 (c) and made punishable under section 30 (a) of the Act. 
OQucen-Empress v. Nga Lu Gale, S.J.L.B., 671—overruled. 

The question is whether the possession of yeast balls is 
punishable under the present Excise Act. 

In Queen-Empress v. Nga Lu Gale (1),it was held that yeast 
balls were not intoxicating drugs as defined in clause (h) of 
section 8 of the old Excise Act and that they were not spirit 
or fermented liquor either. 

: Yeast balls are balls of flour soaked in the sap or juices of 
different plants, such as toddy-tree roots, kaing-grass roots, 
and cocoanut roots, anda little sugar added and when they 
re mixed with rice-water or jaggery, after three days or so 
there results a ferment as yeast, which is used only for the 
manufacture of liquor and nothing else. 

Section 12 (c) of the present Excise Act says that no person 
shall use, keep or have in his possession any materials, or 
apparatus whatsoever for the purpose of manufacturing any 
excisable article. 

Yeast balls are materials for the purpose of manufacturing 
liquor and liquor is an excisable article. Possession of them 
is therefore prohibited by section 12 (c). 

The District Magistrate in his order of reference says he 
considers that yeast balls do not come within the definition of 
excisable article and that in view of the case above cited, the 
conviction was wrong. Subsequently he wrote to say that his 
opinion was wrong and that he had overilooked section 12 (c) 
of the Excise Act. 

The law as regards yeast balls may be stated thus :—Yeast 
balls are not excisable articies but as they are materials for 

* Reference made under section 428,Criminal Procedure Code, by | 
S. Z. Aung, Esq., District Magistrate, THatén, recommending that 
the conviction and sentence of fine of Rs. 10 or seven days’ rigorous 
imprisonment passed by Maung Po Yein, Township Magistrate 


Pa-an, be set aside. 
(1) S.J.L.B., 571, 
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the manufacture of an excisable article, namely, liquor, the 
possession of them is prohibited by section 12 (c) and made 
punishable under section 30 (d) of the Act. 

The conviction in this case was under section 30 (a). It 
should have been under section 30 (d). 

The case above cited is obsolete. Return the papers. 


Before Mr. Justice Robinson, Chief Judge, and 
Mr. Justice Duckworth. 


MAUNG PHO MYA anp MA MYA MAY v. A. H. DAWOOD 
& Co. (By irs ATTORNEY ALIMAHOMED Jivarad).* 
Chari—for appellants. 
Auzam—for respondents. 

Partnership -Liability of one partner for another's borrowings, 
when the partnership is not a trading onc—Suit on a pro-note. 

A, the indorsee of some promissory notes executed by B, deceased, 
brought a suit for the recovery of the amount due against C and D, B’s 
partners ina rice mill, The partnership was admitted and it was not denied 
that the money was lent for the purposes of the partnership. ‘The defence 
was that B had no authority to execute negotiable instruments on behalf of 
the partnership and that the pro-notes were executed in ber personal 
capacity. 

Held,—that as the partnership was not a trading partnership, there was 
ao implied authority of one partner to bind the others by negotia ble 
instruments. 

Held,—further, that there is a distinction between suits busid on a 
pro-note and those on the origina! consideration: An indorsee can claim 
enly on the notes. 

Maung Po Siny. V. B.S. V. Vellayappa Chetty, 10 L.BR., 821; 
Karmali Abdulla Allarakia vy. Vora Karimji Jiwanji, (1915) 1.L.R: 
39 Bom., 261 - distinguished. 

M.R. E.R. S. Shanmuganatha Chettiar v. K. Srinivasa Ayyar, 
(1917) I.L.R. 40 Mad., 727; Premabhai Hemabhaiv. T.H. Brown, 10 
Bom. H.C.R., 319; Thaith Attathil Kutti Ammu v. Purushotham 
Das, 9 Mad. L T.R , 120—referred to. 

Duckworth, J—The plaintiff-respondents, A. H. Dawood & 
Co., are the indorsees of several promissory notes executed by 
Ma Kyaw. deceased, in favour of one Jamal Aboo. As holders 
in due course, they brought a suit against the present appellants 
and certain others for the recovery of Rs. 7,818-10-6 alleged 
to be due on 18 pro-notes. The heirs and legal representatives. 


of Ma Kyaw, deceased, were included as defendants. The othe 
* Appeal against the judgmant of Young, J., on the Original Side. 
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defendants including the present appellants, Maung Po Mya and 
Ma Mya May, were added as partners of Ma Kyaw, deceased. 
In fact, it was sought to hold the defendants liable on the pro- 
notes executed by Ma Kyaw, because they were her partners, 
and because the partnership passed under the name and style 
of Ma Kyaw. 

The execution of the pro-notes by Ma Kyaw was not 
disputed, and it was not denied that the money was lent by 
Jamal Aboo for the partnership purposes. 

The partnership also is admitted. 

The real defence was that Ma Kyaw had no authority to” 
execute negotiable instruments on behalf of the partnership, 
or to take loans from outsiders, and that the deed of partner- 
ship specified the manner in which a loan of money could be 
borrowed for purposes of the partnership. 

Another point raised by. the defence was that Ma Kyaw 
was not the name of the firm, that the words “ Ma Kyaw” 
used in the pro-notes represented her name and her personal 
signature, and that the pro-notes bore her name alone, and 
were executed by her in her personal capacity. 

The !earned Judge on the Original Side found that 
Ma Kyaw was the name of the firm, and that Ma Kyaw, 
who obviously managed the business of the mill which was the 
subject of the partnership, had authority to borrow money 
and to bind the firm by executing negotiable instruments as 
security for the loans. He, therefore, gave the plaintiff- 
respondents a decree for the amount claimed with costs. 

Mr. Charion behalf of appellants, Maung Po Mya and Ma 
Mya May, who alone have appealed against the decree, argued 
the case at very great length, but Ido not think it necessary to 
enter into all points argued by him, because, in my opinion, it is 
quite clear that the partnership in question was not a trading 
partnership, and, therefore, there must be evidence of the 
authority of any partner to borrow money on behalf of the 
firm, or to bind the firm by executing negotiable instruments. 

The main business of the mill was to mill other people’s 
paddy, convert it into rice and sell, taking its profit in its 
milling charges. There is no sufficient evidence to show that 
it was habitual for this mill to buy paddy, convert it into rice 
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and sell that rice. It is, therefore, impossible to hold that this 
was in any sense a trading partnership, in regard to which the 
law is now settled. In such a case as this, as already stated, 
evidence of authority to contract loans for the partnership 
business is necessary, but there isno such evidence on the 
record, 

This is not a case in which it is possible to infer that there 
was implied authority to bind the firm in this manner, and the 
mere fact that it may be very common in Burma to execute 
pro-notes for goods supplied on credit or for loans will not 
warrant me in holding that, in this instance, Ma Kyaw had 
authority to borrow money or execute bills so as to bind her 
co-partners by those transactions. 

Iam quite unable to agree with the learned Judge on the 
Original Side in holding that Ma Kyaw was the name and style 
of the partnership. There wasa notice board at the mill 
which bore the sign “Oktan Rice Mill,” and if there was a 
naime of the partnership at all, I think that the designation 
aforesaid must be taken as the name of the business. 

It is perfectly true that Ma Kyaw was apparently allowed 
by the other partners to manage the business, and it is 
apparent that in doing so she used her own name, but with 
one exception the documents showed clearly enough that that 
name was used by her in her personal capacity and not in any 
sense as the name of the partnership in question. The sole 
exception to which I refer is the document, Exhibit B, filed in 
Civil Regular No. 55 of 1918 which bears ihe words “On 
Demand I the undersigned, Ma Kyaw of Dallah, mutually and 
severally promise to pay, etc.” 

It has been argued that this document was sufficient to 

_ show that Ma Kyaw was used as the name and style of the 
firm, but am unable to agree that this isthe case. The 
words “ mutually and severally ” were obviously put in by the 
writer of the document, because he thought that that was the 
correct and legal way of writing a document of this description, 
and it would be going much too far to lay so much stress upon 
the use of these words as to deduce therefrom that they were 
intentionally used to show that Ma Kyaw was not acting in her 
personal capacity, but was using her name to represent the 
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partnership. Iam therefore unable to hold that the words 
“Ma Kyaw” represent the nameof the business. That being 
80, it is manifest that, inasmuch as the notes did not bear the 
name of the partnership, the other partners cannot be held to 
be liable under them. 

Iam, of course, dealing with this appeal on the under- 
standing that the respondents’ suit must stand or fall on the 
notes. He is, as stated, merely the holder in due course, and 
the notes were not made in his favour, but in that of Jamal 
Aboo. The case of Maung Po Sinv, V. E. S. V. Vellayappa 
Chetty (i) is to be distinguished for two reasons :—(1) the 
managing partner was given a power-of-attorney, under which 
he was entitled to borrow money, and (2) the plaintiff was not 
the indorsee of the bill. In the same way the Privy Council 
case of Karmali Abdulla Allarakia v. Vora Karimji Tiwanji (2) 
is readily distinguishable, inasmuch as the plaintiff was not 
an indorsee of the Negotiable Instruments, as is the case here. 
In the case of M.R.P.R.S. Shanmuganatha Chettiar v. 
K. Srinivasa Ayyar (3) this distinction was referred to in the 
judgment of Srinivasa Ayyangar, J., on page 732, though, 
indeed, his remarks were in the nature of obiter dicta. The 
point, however, seems to be that, in the present case, the suit 
of the respondents, as indorsees, can only be on the notes as 
such, and that the considerations, which appear to have 
influenced their Lordships of the Privy Council in Karmali 
Abdulla’s case have no bearing. This was, moreover, shown 
by the learned Judge on the Original Side in his judgment. 

There is little doubt, therefore, that, in the present case, 
the other partners cannot be held liable on the notes in suit. 

On the other hand, there is no doubt that Ma Kyaw was 
personaily liable, and that, since she is dead, her legal repre- 
sentatives are liable, so far as regards such estate of hers as 
came into their possession. 

So far as regards the present appellants, Maung Po Mya and 
Ma Mya May, the appeal must be allowed, and the suit of the 
respondents, as against them, must be dismissed with costs 
in both Courts. 

(1) 10 L.B.R,, 321. (2) (1915) ILL. R. 39 Bom., 261. 

(3) (1917) 1.L-R. 
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Robinson, C.J.—I agree. The distinction between suits 
based on the pro-note and those on the original consideration 
for the note must be clearly borne in mind. We are dealing 
here with an indorsee who can claim merely on the notes and 
who cannot fall back on the original loan. 

Inthe case of partnerships not of a mercantile character 
there is no implied authority in one partner to bind the others 
by negotiable instruments. He must have express authority. 
It is otherwise in the case of an ordinary trading partnership. 
The present partnership is not whatis ordinarily recognized as 
a trading partnership and there is no proof on the record that 
would entitle us to regard it as such. Evidence as to the 
nature of the business and as to the practice of persons engaged 
in such businesses would be admissible but none has been given. 
There is no express authority and therefore the appeal must 
succeed. In addition to the authorities cited I would refer to 
Premabhai Hemabhai v. T. H. Brown (4) and Thaith Ottathil 
Kutti Ammu v. Purushotham Das (5). 


Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
. Duckworth. 
S. K.R.S.L. CHETTY FIRM v. AMARCHAND 
MADHOWJEE & Co.* 


Leach with Chari—for appellants. 
N. M. Cowasjee—for respondents. 
Sale of Goods—C.i.f. contract—Sreach—Measure of Damages. 
Defendants agreed to sell to plaintiffs a quantity of rice at so much 
per bug, c.if., Colombo. The rice was to be shipped from Bassein 
before a certain date and payment was to be made on delivery of the 
documents to plaintiffs at'Rangoon. Defendantsdid not ship any rice at 
Bassein. 

Held,—{1) thata c.if. contract is nota sale of documents relating 
to goods but a sale of goods to be performed by delivery of documents: 

(2) that the breach of contract was the failure to ship the rice at 
Bassein and not the failure to deliver documents which, the principal 
breach having been committed, could never have come into existence: 

(3) that damages must be awarded to place plaintiffs in the same posi- 
tion they would have been in had the goods becn delivered on due date 
and the true measure of damages was the loss of the market at Colombo. 
Plaintiffs were therefore entitled to the difference between the contract 
rate and the rate at which the rice could have been sold at Colombo had 
it been delivered on due date. 

(4) 10 Bom. H.C.R,, 319. (6) 9 Mad. L.T.R., 120. 
* Apbéal against the judgment of Maung Kin, J., on the Original Side. 
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1921. Arnhold Karberg & Co. v. Blythe, Green, Jourdain & Co., (1916) 
Sry 1 K.B., 495; Biddell Brothers v. BE. Clemens Horst Co., (1911) 1 K.B., 


SERS-L. 214; Johnson v. Taylor Brothers & Co., Lid., (1920) Law Reports A.C., 
Firm 144; Dunn v. Bucknall Brothers, (1902) 2 K.B., 614; Williams 


a Brothers v. Ed. T. Agius, Ltd., (1914) Law Reports A.C., 510; Sally 
AMARCHAND Wertheim v. Chicoutimi Pulp Co., (1911) Law Reports A.C., 301— 
Macecores referred to. 

= Robinson, C.J., and Duckworth, J—The sole question for 
decision in this case is what is the true measure of damages 
for breach of a certain c.i.f. contract. The jdefendant- 
respondents agreed to sell to the plaintiff-appellants 590 bags 
of rice at Rs, 18-8 per bag, c.i.f., to Colombo. The terms of 
the contract were that shipment was to be made per S.S. 
“War Panther” or any other steamer from Bassein before the 
20th December 1918, payment to be made on handing over 
bills of lading by sellers to buyers at Rangoon. Defendant- 
respondents did not ship any rice at Bassein under this con- 
tract before the 20th December 1918 or at any time. It was 
therefore impossible that any documents in pursuance of the 
contract should ever have come into existence, and none 
could therefore be handed oyer at Rangoon or anywhere else. 
The learned Judge on the Original Side of this Court held 
that the damages to be awarded were the difference between 
the contract rate and the market rate prevailing at Rangoon 
on the 20th December 1918. He apparently held that a cif. 
contract is a contract for the sale of documents and not a 
contract for the sale of goods. He apparently followed the 
ease of Arnhold Karberg & Co. v. Blythe, Green, Jourdain & 
Co. (1). 

It is contended before us on appeal that the measure of 
damages is the difference between the contract rate and the 
market rate at Colombo at the time that the goods might be 
expected to have reached there, had the contract been duly 
carried out. 

What a c.i.f. contract is is fully laid down in Biddell 
Brothers v. E. Clemens Horst Co. (2). The seller undertakes 
to sell the specified goods, to ship them to the place agreed 
upon, to obtain a contract of the affreightment and policies of 
insurance and to hand over the bill of lading and the 
policies to the buyer. Such a contract provides for delivery 

(1) (1916) 1 K.B., 495. (2) (1911) 1 K.B., 214, 
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of the goods to be made by handing over the documents, and 
when this is done, the seller has performed the contract in full 
and: is relieved of further liability. In the present case the 
seller did nothing to carry out the contract, and it is contended 
that the breach of the contract consisted in his not handing 
over the documents at Rangoon. . 

In the case relied on in the Court below the learned Judge 
appears to have acted on the opinion of Scrutton, J. He had 
held that a c.i.f. contract is not a sale of goods bui a sale of 
documents relating to goods, and damages were aw: rded on 
the ground that regard must be had to the breach committed 
by him, which was the failure to hand over the documents. 
But in the Court of Appeal, two of the Lord Justices distinctly 
held that this was not a correct view of a c.if. contract. 
Bankes, L.J., said, “ The contract on the part of the sellers is 
a contract for the sale of goods whereby the sellers also 
undertake, inter alia, to enter into a contract of affreightment 
to the appointed destination, which contract will be evidenced 
by the bill of lading, an secondly to take out a policy or 
policies of insurance upon the terms current in the trade,” 
and dealing with the statement made by Scrutton, J., in his 
judgment that “the key to many of the difficulties arising in 

- ¢.i.f. contracts is to keep firmly in mind the cardinal distinc- 
tion that a c.if. sale is not a sale of goods but a sale of 
documents relating to goods,” he said, “ I am not able to agree 
with that view of the contract that it isa sale of documents 
relating to goods. [ prefer to look upon it asa contract for 
the sale of goods to be performed by the delivery of documents, 
and what those documents are must depend upon the terms of 
the contract itself.” Warrington, L.J.,'in his judgment said, 
“ Incidentally I desire to say that I entirely agree with Bankes, 
L.d., in the remarks he has made about the statement made 
by Scrutton, J., that such a contract as this is a contract for 
the sale of documents. I need not say that it is with much 
deference that I express my disagreement with a statement of 
that sort made by a judge with such extensive knowledge of 
commercial matters as Scrutton, J., but it seems to me that it 
is not in accordance with the facts relating to these contracts, 
‘Phe contracts are contracts for the sale and purchase of goods, 
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but they are contracts which may be performed in the parti- 
cular manner indicated by that passage from the judgment of 
Hamilton, J., which I have just read; in particular that the 
delivery of the goods may be effected first by placing them on 
board ship, and secondly by transferring to the purchaser the 
shipping documents.” 

The judgment of Hamilton, J., raters ed to was given in the 
case of Biddell Brothers y. E. Clemens Horst Co. That 
this view is the correct view is clear from the judgments in 
the House of Lords in Johnson v. Taylor Brothers & Co., Ltd. 
(3). Their Lordships were dealing with the question as to 
whether leave should be given for service out of the 
jurisdiction of a writ of summons. Where the breach of 
a contract which is the foundation of the action was 
committed within the jurisdiction, leave would be granted, 
but where the breach was committed outside the jurisdiction, 
leave is not, as a rule, granted. The facts of the case 
were practically the same as the facts before us. The seller 
had shipped no goods. That breach had been committed 
outside the jurisdiction and the breach to deliver docu- 
ments was committed within the jurisdiction and it was 
sought to obtain leave by reason of this latter breach. The 
Lord Chancellor held, “‘ The reat complaint of the respondents 
against the appellant is that he did not, according to his con- 
tract, put on board ship the goods which he had contracted to 
sell. It is ludicrous to suppose that their substantial com- 
plaint lies in the withholding of paper symbols which could 
have no meaning, and which indeed could have no existence 
when once the original breach had been committed.” Lord 
Dunedin said, “Turning now to the present case, what is it 
that the plaintiff really complains of? It is that the ore was 
not shipped in order to be forwarded. That is the gist of the 
whole matter. The non-tender of the shipping documents 
might have constituted a breach if the ore had been shipped, 
but when the ore was not shipped, no shipping documents could 
be called into existence, and the breach of non-tender was, so 
to speak, swallowed up by the prior breach of non-ship- 
ment.” Lord Atkinson said the same. “ But here the seiler 
has in breach of his agreement failed to ship the goods. By 

(8) (1920) Law Reports A.C., 144. 
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doing so he has made the creation, and of course the tender, a58% 
of the shipping documents impossible. That is a necessary S.K.R.Sh 
but collateral consequence of the main and substantial breach ere 
of his contract,” and Lord Buckmaster said, “In the present 2 
AMARCHAND 


instance the refusal to ship the goods is in my opinion the MADHOW}RS 
whole of the breach. Unless and until the goods are shipped, Lal 
the shipping documents cannot come into existence, and 

refusal to tender such documents is consequent upon the 

refusal to put the goods on board. It is perfectly true that 

without the documents the title to the goods is not complete, 

that delivery is not effected, and it may be that in an action 

for non-delivery of the documents the measure of damage 

would be the same as that for non-delivery of the goods.” 

Regarding therefore a c.i.f. contract as a contract for the 
sale of goods and not as a contract for the sale of documents 
relating to goods and havirg regard to the-fact that the seller 
put no goods on ship board and that consequently the shipping 
documents could not come into existence, it is clear that the 
failure to tender the shipping documents has no relation 
to the damages arising from the breach of the contract as a 
whole. 

It was at one time contended that damages could not be 
recovered for loss of market on a contract of carriage by sea, 
but this view was rejected in Dunn v. Bucknall Brothers (4). 
Collins, M.R., said, “ Wherever the circumstances admit of 
calculations as to the time of arrival and the probable fluctua- 
tions of the market being made with the same degree of 
reasonable certainty in the case of a sea as of a land transit, 
there can be no reason why damages for late delivery should 
not be calculated according to the same principies in both 
cases.” 

The rice in this suit was purchased to be delivered at 
Colombo with a view of resale there. The time that would be 
occupied in the transit from Bassein to.Colombo would be four 

‘ or five days under ordinary circumstances. The plaintiff-appel- 
lants therefore would be able ‘te calculate the time of arrival 
and the probable fluctuations of the market, and they bought 
with reference to the probable rate of the market and this 

(4) (1902) 2 K.B., 614. 
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fact the defendant-respondents must be taken to have 
realized. ; 

The ordinary rule as to the measure of damagesis to be 
found in section 730f the Indian Contract Act. The party who 
suers by the breach is entitled to receive from the party who 
has bvokea the contract compensation for any loss or damage 
caused to him thereby, which naturally arose in the usual 
course of things from such breach, or which'the parties knew, 
hey made the contract, to be likely to result from the 
it, 











whea 









breach ¢ 

The foss that would be caused to the plaintiff-appellants ia 
¢ would be the loss of the market at Colombo and not 
of the market at Rangoon. ‘hat loss was due in the 
present case'solely to the breach by the seller of his contract 
to ship the rice at Bassein and send it to Colombo. That, as 
has been shown, is the principal and substantial breach of the 
contract. The failure to deliver the shipping documents has 
either nothing to do with the loss arising from the breach of 
the contract, or has been swallowed up in the principal 
breach. 

In Willizms Brothers v. Bd. T. Agius, Ltd.’ (5), it was held 
that the true measure of damages was the difference between 
the contract price and the market price at the time of the 
breach. That was also a c.i.f. contract case. Inthe course 
of his judgment in that case Lord Dunedin drew attention to 
the distinction which must be made between cases in which 
damages were claimable in consequence of a total breach and 
cases in which damages arose from delay. Referring to 
Wertheim's case (@) he said, “The buyer, therefore, got the 
goods, and the only damage he had suffered was in delay. Now 
delay, might have prejudiced him ; but theamount of prejudice 
was no longer a matter of speculation, it had been put to the 
test by the goods being actually sold ; and he was rightly, as 
Ithink ,only held entitled to recover the difference between the 
market price ut the date of due delivery and the price he 
actually got. But when there is no delivery of the goods'the 
position is quite a different one. The buyer never gets them, 





(5) (1914) Law Reports A.C., 510. 
(6) (1911) Law Reports A. C., 301. 
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and he is entitled to be put in the position in which he would 
have stood if he had got them at the due date. That position 
is the position of a man who has goods at the market price 
of the day—and barring special circumstances, the defaulting 
seller is neither mulct in damages for the extra profit which 
the buyer would have got owing toa forward resale at over 
the market price, nor can he take benefit of the fact that the 
buyer has made a forward resale at under the market price.” 

The authorities therefore clearly show that in this case the 
only breach or, at any rate, the principal and substantial 
breach for which damages are to be awarded was the failure 
to ship the goods in order that they might be delivered to the 
buyer at Colombo, and, under the law, damages are to be 
awarded to place the buyer in the same position as he would 
have been in had the contract been duly carried out and the 
goods delivered to him on due date. In order to put plaintiff- 
appellants in the position that they would have been in had 
this contract been duly performed, the damage to which they 
are entitled is the difference between the eontract rate and 
the rate at which the goods could have been sold by them at 
Colombo had they been delivered on due date. 

The parties are agreed that the rate prevailing at Colombo, 
which is to be taken to calculate the amount of damages, is 
Rs. 26 per bag. 

The appeal will, therefore, be accepted and the decree of 
the lower Court will be set aside, and a decree will be passed 
in favour of the appellants for the sum of Rs. 4,425 with costs 
on that amount in this Court and in the Court below. 

We certify for two Counsel. 
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Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
Duckworth. 
QUAH CHENG GWAN v. MAUNG PO MYI ann orn 
Shaw—for appellant. 
Maung Lat—for 1st and 2nd respondents. 
Transfer of Property Act, section 58—Attestation of document. 


Mortgage deed—Effect of inoperative mortgage decd—Promise to 
pay—Personal obligation. , : 


To satisfy the requirements of section 59 of the Transfer of Property 
Act the witnesses who attest a signiture ona mortgage deed must sign 
their names after sccing the actual execution of the decd. 

A mortgage deed, which is inoperative as such, because not duly 
attested, is admissible in evidence to prove a personal covenant to pay } 
and where consideration is proved and the agreement to repay is not 
qualified in its terms, the lender is entitled to 1 decree for the umount of 
the loan with the interest due. ‘ 


Shamu Patter v. Abdul Kadir Ravuthan, (1912) }.1..R. 35 Mad., 607+ 


Bthel Georgina Kerr v. Clara B. Ruxton, (1906) 4 Cal. Lid., 510— 
followed. 


Bunseedhur v. Sujaat Ali and another, (1889) 1.L.R. 16 Cal., 540; 
Narotam Dass v. Sheopargash Singh. (1884) 1.UL.R. 10 . ul. 740; Kalka 
Singh v. Paras Ram, (1895) 1.L.R. 22 Cal. , 434 —distinguished. 

Robinson, C.J., and Duckworth, J—The plaintiff-appellamt 
has brought this suit on a mortgage deed dated the 18th 
September 1917 executed by Maung Po Myi and his mother 
Ma Yaing. The deed recites that they desired to mortgage 
the properties specified for Rs. 3,000 at the rate of Rs. 1-4 per 
cent. per mensem, and it continues, “we will repay the prin- 
cipal with interest at once when the money-lender demands the 
same. If we fail todo so, the money-lender may sell these 
mortgaged properties according to law and return the excess 
money, if any, tous. We will make up the amount, if it is 
short,” and later on the deed recites, “ Under these conditions 
the rich man Quah Cheng Gwan lent the amount of Rs. 3,000 
to the mother and son.” When the suit was brought, Ma 
Yaing was dead, and her heirs and legal representatives had 
been brought on the record. Maung Po VWyi did not defend 
the suit, and a mortgage-decree was passed against him. As 
regards Ma Yaing’s liability, the mortgage failed, as it had not 
been properly attested in respect of her signature. The deed 


* Second Appeal against the judgment of A. J. Darwood, Esq., 
Divisional Judge, Tenasserim, confirming the decree passed by 
Maung Hla, Additional District Judge, Tavoy. 
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was first executed by Maung Po Myi, and his signature was 
duly attested by two attesting witnesses. At that time Ma 
Yaing wa: in bed, and after execution by Po Myi the deed 
was taken toher. The two attesting wities: stood fat the 
door and saw her write on the deed, but they did not sign 
themselves as attesting witnesses to her signature. To satisfy 
the requirements of section 59 of the Transfer of Property 
Act the witnesses must sign their names after seeing the 
actual execution of the deed. See Shamu Patter v, Abdul 
Kadir Ravuthan (1). ; ~ 

Plaintiff asked for a personal decree, and the question is 
whether, the mortgage failing in respect of Ma Yaing, a 
personal decree for the money can be given. The learned 
Divisional Judge has felt constrained by the decision in 
Bunseedhur v. Sujaat Ali and another (2), which follows the 
decision of their Lordships of the Privy Council in Narotam 
Dass v. Sheopargash Singh (3), ani another decision of their 
Lordships of the Privy Council in Kuta Singh v. Paras Ram 
(4) to hold that no personal liability accrued or could be 
enforced. In this we think he is clearly wrong. 

In the first Privy Council case cited their Lordships were 
dealing with a particular case, and they held that the docu- 
ment in question céntained no personal covenant to pay the 
debt out of personal estate, or any other estate than the 
-particular talug that had been hypothecated. In Bunseedhur’s 
case the mortgagor promised to repay the principal ona 
certain specified date, and interest in a certain month year by 
year. If the interest was not paid the mortgagee was to be at 
liberty to recover the same by suit. The document then pro- 
ceeded that if the mortgaged property should ever be sold by 
auction for arrears of Government revenue or for any other 
reason, then the mortgagee might recover both the principal 
and interest in any manner they might consider feasible, either 
from the person or other moveable or immoveable property of 
the mortgagor ; and that if the principal was !not paid by the 
agreed date, then the mortgagee might institute a suit to 
recover from the mortgaged property. In other words, it was 


(1) (1912) I.L.R. 35 Mad., 607. (3) (1884) I.L.R. 10 Cal., 740. 
(2) (1889) I.L.R. 16 Cal., 540. (4) (1895) 1.L.R. 92 Cal., 484. 
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held that a special agreement had been made as to the, 
remedies which were to be open to the mortgagee, and that 
therefore he could not recover his loan in any other way. In 
Kalka Singh’s case the same principle islaid down. Their 
Lordships stated, “ In the next place, although an unqualified 
admission of a debt no doubt implies a promise to pay it, their 
Lordships are not prepared to hold that this is necessarily so 
where there isan express premise to pay ina particular 
manner. It must depend on the construction of the instru- 
ment in each case.” In all three cases it will be observed 
that it was held that there was no general promise to ‘pay but 
only a promise to pay in a particular way, and therefore these 
authorities do not apply to a case where the mortgagor has not 
limited his liability to pay only in a particular manner, and that 
was the view of the law taken in the case of Ethel Georgina 
Kerr v. Clara B. Ruxton (5). 

It is unnecessary to refer to the authorities which lay down 
that mortgage deeds which are invalid for want of registration 
ov by reason of defective registration are admissible in 
evidence to prove a personal covenant to pay. What has to. 
be considered therefore in each case is the terms of a parti- 
cular document. 

In the present case there is no doubt that the consideration 
money was paid. There are concurrent findings by both the 
lower Courts as to this, and we see no reason to differ from 
them. There is an express promise to repay, and the docu- 
ment provides that on failure to doso, the mortgagee may 
proceed against the mortgaged property. There is further the 
express admission of liability to pay any balance that might 
still remain outstanding after the property had been brought 
to sale. There is nothing in the document to show that the 
agreement to pay was qualified in its terms, or that there was 
any idea of substituting a remedy against the property for the 
initial liability to repay the loan. The plaintiff therefore was 
entitled toa decree against the estate of Ma Yaing for the 
amount of money lent with the interest due. 

We accept the appeal and reverse the decisions of the 
Courts below with costs throughout. 

(5) (1908) 4 Cal. L.J , 510. 
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Before Mr. Justice Pratt. 


MA E DOK v. (1) MAUNG PO THA, (2) MAUNG PO 
HTIN, (3) MAUNG BA NGWE.* 
Halkar—for applicant. 
K, B. Banerjee—for respondents. 

Compensation in criminal cases—Award of compensation by 
Magistrates ina case triable by Court of Session—Criminal Proce- 
dure Code, 1898, section 250. 

- Where a case ordinarily triable by a Court of Session is tried by a 
Magistrate empowered under section 30 of the Criminal Procedure Code, 
the Magistrate is not competent to award compensation. The special pro- 
visions of scction 30 which cnable a Magistrate to try offences only triable 
by a Court of Session “ asa Magistrate" do not make such offences 
“triable by a Magistrate’ for the purposes of section 250, Criminal 
Procedure Code. 

Crown v. Qadu, (1902) Punjab Record, Vol. XXXVII, p. 74 (Criminal)— 
followed. 

Ma E Dok was ordered by the District Magistrate, Thayet- 
myo, to pay compensation to the accused in Criminal Trial 
No. 5 of 1921 for having brought a false charge of an offence 
under section 376, Penal Code, against them. On revision it 
is urged that an offenge under section 376 is triable by the 
Court of Session and not by a Magistrate and that therefore 
the District Magistrate had no power to pass an order for 
compensation under section 250 of the Code of Criminal 
Procedure. 

The words used in the section are “if . . . a person is 
accused before a Magistrate of any offence triable by a Magis- 
trate, and the Magistrate by whom the case is heard discharges 
or acquits the accused.” The words ‘triable by a Magistrate‘ 
would prima facie appear to refer to the schedule of state- 
ment of offences, column 8 ‘ by what Court triable,’ appended 
to the Procedure Code. 

This is the view taken in Sohoni and Row’s commentaries 
and in the Punjab case of Crown v. Qadu (1) in which it was 
laid down that where a case ordinarily triable only by a Court 
of Session is tried by a Magistrate empowered under section, 
30 of the Criminal Procedure Code, the Magistrate is not 
competent to award compensation. The special provisions of 

* Revision of the order of Major H. F.M. Brown, I.A., District 
Magistrate, Thayetmyo, directing the applicant to pay compensa- 


tion of Rs. 50 to each of the respondents. 
(1) (1902) Punjab Record, Vol. XXXVI, p. 74 (Criminal). 
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section 30 which enable a Magistrate to try offences only 
triable by a Court of Session “as a Magistrate” do not make 
such offences “triable by @ Magistrate” for the purposes of 
section 250, Criminal Procedure Code. I feel no doubt that 
this is a correct statement of the law. The object of the 
legislature was apparently to exclude offences of great gravity 
from the provision of section 250. 
I set aside the order accordingly. 
Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
Duckworth, 


MAUNG BYA ayo 1 v. MAUNG KYI NYO anv 4 
OTHERS, 


Higinbotham—tor appellants. 
Leach—for respondents. 

Civil Procedure Code, section 110—Appeal to Privy Council— 
Valuation for purposes of appeal. . 

In the Court of first instance the plaintiffs obtained a decree for less. 
than Rs. 10,000 for the tort comp!: d of, viz. the erection of a bund and 
the alleged consequent inundation of their paddy-fields. On appeal this 
decree was set aside and the plaintiffs were thus, forced to acquiesce for 
the future ift the alleged damage to thcir fields which were worth more 
than Rs. 10,000. ‘ 

Held,—on application being made for permission to appeal to His- 
Majesty in Council, that the subject-matter of the suit in the Court of first 
instance exceeded Rs. 10,000 andthe decree or final order involved in- 
directly a question respecting property worth over that sum; and that 
therefore a certificate should be granted. 

John Joseph DeSilva v. John Joseph DeSilva, (1904) 6 Bom. L.R., 
403; Gosain Bhaunath Gir v. Bihari Lal, (1919) 4 Patna Law Journal, 
415—referred to. 

Andrew Macfarlane v. Prancois Leclaire, 15 English Reports P.C., 
462; Lala Bhugwat Sahay v. Rai Pashupati Nath Bose, 10 C.W.N.. 
864; Biraj Mohini Dasi v. Chintamoni Dasi; Sri Kishan Lal v. 
Kashmiro, (1918) 1.L.R. 95 All., 445; A. V. Subramania Aiyar vy. Sel. 
lammal, (1916) 1.L.R. 39 Mad., 843—followed. 


Duckworth, J.—The value of the suit exceeded Rs. 10,000.. 
By the first Court’s decree a sum of Rs. 8,821-8 was decreed 
by way of damages forthe tort complained of, viz., the erec- 
tion of the bund, and the alleged consequent inundation of 
plaintiffs’ paddy-fields about 13 to 2 miles away, whereby some 
13,500 baskets of paddy were lost to them. On appeal, the 
Bench of this Court dismissed the suit, setting aside the decree 
of the District Court, thereby in effect, holding that defend-. 
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ant was entitled to maintain the bund, and thereby preventing 
the plaintiffs from suing again for its removal, and forcing 
them to acquiesce for the future in the alleged extensive 
damage to their fields. Now these fields are obviously worth 
more than Rs. 10,000 and so would any portion thereof be, 
which could yicld over 13,500 baskets of paddy in one year, if 
ordinary prices of land and yield per acre, prevailed. 

It is manifest therefore that section 110, Civil Procedure 
Code, will permit the appellant-respondents to appeal to their 
Lordships of the Privy Council. The value of the subject- 
matter of the suit in the Court of First Instance was worth 
over Rs. 10,000, and the decree or final order appears to 
involve indirectly a question respecting property worth over 
Rs, 10,000. * 

Further the District Court and the Bench of this Court 
differed on the facts of the case, and as to the Law applicable, 
the latter involving questions of substantial difficulty. 

It was argued that this was merely a suit for damages, and 
that, in dealing with applications for leave to appeal to the 

_ Privy Council, this Court could not go beyond the amount of 
damages actually decreed by the Court of First Instance more 
especially as there had beenno prayer for an injunction 
restraining defendants from closing the Bund. The cases of 
John Joseph DeSilva vy. John Joseph DeSilva (1) and Gosain 
Bhaunath Gir v. Bihari Lal (2) which followed Sir Lawrence 
Jenkin’s decision in the Bombay case, were relied on, but they 
relate to a state of affairs which is entirely different from that 
in question here, and seem to me not to apply. In Andrew 
Macfarlane v. Francois Leclaire (3) (an appeal from Canada)— 
their Lordships Jaid down that the correct principle in such a 
case as this was to look at the judgment, as it affects the 
interests of the parties, who are prejudiced by it, and who seek 
to relieve themselves from it by an appeal. This principle has 
been adopted in India. 

In the case of Lala Bhugwat Sahay v. Rai Pashupati Nath 
Bose (4) Maclean, C.J., and Mookherjee, J., dealt with a case 
where it had to be decided whether the valuation for purposes 





(1) (1904) 6 Bom. L.R., 403. (8) 15 English Reports P.C., 462, 
(2) (1919) 4 Patna Law Journal, 415. (4) 10 C.W.N., 564. 
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of the appeal depended upon the value of plaintiffs’ share in an 
estate or the value of the whole estate. They decided that the 
latter value was in that case the true criterion. They followed 
the unreported case of Biraj Mohini Dasi v. Chintamoni D.1si 
in which Maclean, C.J., and Bannerjee, J., had come to the 
same conclusion. In my opinion these decisions were correct. 
Further I consider that the case of Sri Kishan Lal vy. Kashmiro 
(6) was rightly decided. There Sir Henry Richards, C.J., and 
Banerjee, J., dealt with the case of an award by which all the 
property, including the mortgage rights, was divided amongst 
defendant Kashmiro, the widow of the deceased, and certain 
other persons, including the plaintiff. The lady obtained 
thereunder an eight-anna share in the mortgage rights, while 
plaintiff was given four annas. The lady alone filed a suit on 
the mortgage and recovered the money. The plaintiff there- 
upon brought the suit in question to recover his four-anna 
share in the mortgage money. The suit was valued at over 
Rs. 10,000. The first Court gave plaintiff a decree for Rs. 8,800. 
On appeal the High Court held that the award was frauduient 
and collusive, and dismissed the suit. The learned Judges 
held, in the matter of the application for leave to appeal to the 
Privy Council, that the provisions of section 110, Civil 
Procedure Code, applied, inasmuch as the award, if the High 
Court’s decree became final, would be invalid as regards pro- 
perty other than the property in dispute in the suit—the said 
award admittedly relating to property far exceeding Rs. 10,000 
in value. 

Applying this decision to the present case, I think that 
there is no doubt that section 110, Civil Procedure Code, is 
applicable, and that a certificate should issue, 

It will issue accordingly. Respondents will pay appellants, 
costs, 3 gold mohurs. 

Robinson, C.J.—I am of the same opinion. The value of 
the subject-matter of the suit in the Court of First Instance 
was over Rs. 10,000. In addition to this the amount or value 
of the subject-matter in dispute on appeal to His Majesty in 
Council must be the same sum or upwards or the decree must 
involve directly or indirectly some claim or question to or 

(6) (1913) ILL.R. 35 All., 445, 
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respecting property. of like amount or value. The matter to 
be decided now is whether this Court’s decree involves 
indirectly some question to or respecting property of like 
amount or value. 

The second paragraph of section 110 in my opinion is 
intended to deal with property other than that forming part 
of the actual subject-matter in dispute and which would be 
affected by the final decree or order. If the decree affects the 
‘petitioner's rights in or to such other property, that may be 
taken into consideration in estimating the amount or value of 
the subject-matter in dispute on appeal to His Majesty in 
Council. The whole question is very fully argued in A. V. 
Subramania Aiyar v. Sellammal (7) and with the decision 
arrived at therein | entirely agree. The petitioner’s rights 
are clearly thus affected. 

A certificate will therefore be granted. I concur in the 
order as to costs. 

This disposes of both applications and the two appeals 
maay be consolidated, one security of Rs. 4,000 ouly need be 
taken and one paper book printed. 





PRIVY COUNCIL, 
ON APPEALS FROM THE CHIBF GOURT OF LOWER BURMA, 


Before Viscount Haldane, Lord Atkinson, Lord Phillimore and 
Sir John Edge. 


MA YAIT v. MAUNG CHIT MAUNG, anp MAUNG 
CHIT MAUNG v. MA YAIT ann anotuEr.* 
(Consolidated Appeals.) 

Burma Laws Act, 1898—Status of Kalais for the purposes of— 
Criteria for determining status of new castes or sects evolved from. 
Hinduism. 

The combined operation of migration, intermarriage with people of 
another race and religion, and new occupations, may produce from the 
descendants of Hindus a community, with its peculiar religion and usages, 
which is outside Hinduism in the proper meaning of the word. The 
Kalais form such a community and are not Hindus within the meaning of 
section 13 of the Burma Laws Act. 

‘Abraham v. Abraham, 9 Moore LA. 195; Bhagwan Koer v. Bose, 
80 1.A. 249; Muthusami Muddaliar v Masilamani, 33 1.LR. a5 


*N.B.—For judgments of the Original and Appellate Sides, see Civil 
Regular No. 404 of 1913 and Civil 1st Appeals Nos. 64 and 65 of 1915. 
(7) (1916) I.L.R. 39 Mad., 843. 
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342 ; Abdurahhim Haji Ismail Mithu vy. Halimabai, 43 1.A., 35— 
referred to. 


Judgment delivered by Viscount Haldane.—These are 
consolidated appeals from the judgments of the Chief Court 
of Lower Burma, which varied judgments of that Court on its 
original side. The real question to be determined is whether 
one Maung Ohn Ghine, who died cn the 10th June, 1911, and 
who was an opulent and prominent merchant in Rangoon, 
was a Hindu within the meaning of section 13 of the Burma 
Laws Act, 1898. If he was, it is not in controversy that Hindu 
law so governed the succession to his estates that a voluntary 
settlement made by him of the 5th May, 1908, could not be 
fully operative. Section 13 of the Act referred to is in these 
terms :— 

“(1) Where in any suit or other proceeding in Burma it 
is necessary for the Court to decide any question regarding 
succession, inheritance, marriage or caste, or any religious 
usage or institution, (a) the Buddhist law in cases where 
the parties are Buddhists, (b) the Muhammadan law in 
cases where the parties are Muhammadans, and (c) the 
Hindu law in cases where the parties are Hindus, shall form 
the rule of decision except in so far as such law has by 
enactment been altered or abolished or is opposed to any 
custom having the force of law. 

“(2) Subject to the provisions of sub-section (1) and of 
any other enactment for the time being in force, all questions 
arising in civil cases instituted in the Courts of Rangoon shall 
be dealt with and determined according to the law for the time 
being administered by the High Court of Judicature at Fort 


* William in Bengal, in the exercise of its ordinary original civil 


jurisdiction. 

“ (3) In cases not provided for by sub-section (1) or 
sub-section (2) or by any other enactment for the time being. 
in force, the decision shall be according to justice, equity 
and good conscience.” 

The consolidated appeals arise out of two suits. In one of 
these a declaration was sought that the settlement referred to 
was wholly inoperative, and alternatively fora declaration 
that the dispositions in favour of persons unborn at the date 
of the settlement were void. The other suit was for adminis- 
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tration of the estate under the direction of the Court. The 
Judge of first instance held that Maung Ohn Ghine was not a 
Hindu ora Buddhist within the meaning of the Act, and it 
was not suggested that he was a Muhammadan. He therefore 
held that the law which applied was that provided by the 
Indian Succession Act of 1865, according to which, excepting 
in the case of succession to some one belonging to one of these 
three classes, there are laid down provisions equivalent to 
rules of justice, equity and good conscience, which permitted 
the validity of the settlement of the 5th May, 1908. Under 
this Maung Obn Ghine conveyed property, reserving his life 
interest in it, to trustees for his wife and children and their 
issue, some of whom might be unborn, as in the deed provided. 
If the learned Judge was right in thinking that the settler did 
not come within any one of the three specified classes, it is 
not disputed that this further conclusion was correct. 

The ‘answer to the question raised in these appeals there- 
fore turns on the question of the status of Maung Ohn Ghine. 
If he was not a Hindu within the meaning of the two Acts 
cited, in each of which the term Hindu is used in the same 
sense, this decision of the learned Judge was right. But the 
Chief Court on appeal held him to be a Hindu. 

In order to decide which of the views of his status was 
right, itis necessary to turn to the story of Maung Ohn Ghine’s. 
life. He was a merchant in Rangoon who died during a visit 
to England. Among other positions he held that of a 
municipal commissioner and magistrate in Rangoon. It is 
clear that he was a Kalai, which means that he was the 
descendant of a Hindu who had marrieda Burmese woman. 
His parents also were Kalais, and he himself married a Kalai. 
His paternal grandfather was apparently a Hindu who had 
migrated from Madras to Burma and had married a Burmese. 
His son was therefore a Kalai, and the latter married a Kalai. 
Maung Ohn Ghine was therefore a Kalai, and he lived in 
Burma all his life, excepting when absent on short visits. 
Twomey, J., when delivering his judgment in the Court of 
Appeal, gave a description of Maung Ohn Ghine’s career 
which is. instructive: __ 

“ In matters of daily life, apart from his religion, Ohn Ghine was. 


hardly distinguishable from the Burmese Community in general, and it 
appears that it was as a prominent member of the Burmese Community 
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that he was sent to England at the time of King Edward's Coronation. 
Great stress has been laid on the leading part taken by Ohn Ghine in 
supporting Various important Buddhist interests. In 1900 he weote to the 
Governor of Madras urging that certain Buddhist relics lying in the Madras 
Museum should be made over to him to be placed in a shi which he was 





_ Preparing at Rangoon, and he referred in this letter to his Buddhist Co- 


religionists.’ Ina letter datcd the 18th February, 1901, to the Colonial 
Secretary, Ceylon, he joined with several others in advocating the cause 
of the Burmese Buddhist pilgrims to the Buddhist temple of the Sacred 
Tooth Relic at Kandy, and the writers “of this letter describe themselves 
as ‘Burmese pilgrims now on a visit to Ceylon.’ As one of the community 
of the Buddha Gaya Missionary Society he also ‘championed the cause of 
the Burmese Buddhists against the mohunt of a Hindu temple at Gaya with 
reference to a certain zayat erected there by King Minion for the use of 
the Burmese pilgrims. He was one of the residents of Rangoon who 
presented an address on behalf of the Buddhist community to the Viceroy, 
Lord Curzon, on his visit to Rangoon in 1901.” 


The learned J udge goes on to make some observations on 


this evidence 

“At first sight these incidents in his career appear to support the 
<ontention that Ohn Ghine was as much a Buddhist as a Hindu. To 
understand their real meaning it is necessary to look at Ohn Ghine’s 
career and aspirations as a whole. He was a mun of ambition who had 
amassed a considerable fortune by his business capacity and industry. 
Sprung from an obscure class, he had little prospect of taking a leading 
place so long as he was identified merely with the Kalais. Caste 
prejudices kept Indian Hindus aloof from him and would prevent him from 
any kind of leadership among the Hindus generally. But by throwing in 
his lot with the tolerant Burmese, who formed the bulk of the popu- 
lation of the province, he could hope to attain some distinction. 
He was as much Burmese as Indian by blood, and in dress, language and 
manner of life he was more Burmese than Indian, He admired the 
Buddhist doctrines and found much that was attractive in Buddhist 
religious practices. Material interests chimed with his inclinations, and 
Ohn Ghine stood forth as a representative of the Burmese, He reccvived 
more than one mark of distinction from Government, and probably hoped 
for more. In these circumstances no speci:l significance can be attached 














‘to his posing as a member of the Burmese Buddhist Community, by 


associating with which he had ‘ed most of his success in life His 
readiness to figure as a co-religionist of Buddhists in 1901 may be compared 
with his attitude of conservative Hinduism in Ma Nu’s case five years 
later. On each occasion there was exaggeration with a purpose, and 
neither incident affords a safe guide to Ohn Ghine’s actual religious status 
The evidence shows that he never renounced or repudiated his member- 
ship of the Kale Community, and in spite of his liberality to Buddhist 
monks and his liking for Buddhist prayers and practices, he drew the. line 
at having his sons shinbyued (that is, initiated as Buddhist novices). He 
continued his Hindu worship at the Kale Temple, and when he died it did 
not occur to his family to have his obsequies conducted according to any 
rites except those of the Hindus, and his ashes were sent to Benares. 














* wm. }: LOWER BURMA RULINGS. 159 


‘The marriage of his son, Chit Maung, with a Burmese girl, uccording to 
Burmese custom in 1910, was no doubt a serious lapse from rectitude for 
a Hindu, but this incident can only be regarded as un example of the 
genergl laxity of the marriage customs of the Kale Community as compared 
with those of the recognised Hindu castes.” 
This description of Ohn Ghine’s life their Lordships have 
but little occasion to question, excepting in the conclusions 
which the learned Judge draws about the religious status of the 
dead man. Before, however, proceeding to this it is desirable to 
supplement thenarrative on certain points. The case of Ma Nu 
in 1906, to which reference is made by Twomey, J., was one in 
which Ohn Ghine was prosecuting a Burman for abducting his 
daughter, and the question, was whether she was abducted or 
had merely eloped. Ohn Ghine, who objected to any suggestion 
of marriage, swore that he himself was a Hindu, in which case 
no marriage could properly have taken place. He had 
obviously a special motive for taking this course, and the 
incident comes to very little. As against it may be set the fact 
_that he sent his sons to a Buddhist Kyaung for instruction in 
the Buddhist faith, and that to one of his sons who was in 
England he despatched a card of admonition enjoining bim to 
“ daily think of the Buddha.” This was in August, 1907. As 
for the sending of Ohn Ghine’s ashes to Benares, this seems to 
have been permitted by his widow in consequence of some 
suggestion made to her. When Ohn Ghine’s daughter, Ma 
Mya, died in 1910, he appears not to have himself sent her 
ashes to the Ganges. They were only sent there after his 
death along with his own. No doubt Ohn Ghine’s body was 
cremated when it was brought to Rangoon from England. 
But the cremation took place in a compound which was not an 
exclusively Hindu cemetery, and, although Hindu rites were 
observed, Buddhist priests or pongyis were standing round the 
body and received offerings, while the burning was carried out 
by Burmans. It is true that Ohn Ghine had supported the 
Hindu temple in Phayre Street, Rangoon, and was a trustee of 
it. But this temple was built by subscriptions from Kalais 
who frequented it, and does not appear to have been one. whe-e 
strict Hinduism was observed. Moreover, he also supported 
and went to Buddhist pagodas and worshipped there regularly, 
observing the Buddhist lents, and making gifts to the priests, 
Their Lordships have examined the evidence relative to. 
Ohn Ghine’s religious life, and the conclusion to which they: 
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pee have come is that Robinson, J., the learned Judge who tried 
Ma Yat this case, was right in thinking that Ohn Ghine observed toa 
Maune Curr Certain extent the rites and ceremonies of the Hindu religion, 
Mavunc. — but that he also observed and followed the Buddhist religion to 
TS a great extent and was far from being an orthodox Hindu. 
That this should have been so appears to them to have been 
far from unnatural, considering the nature of the Kalai Com- 
munity, of which he wasa member. They think that the real 
question in the appeal is whether the Kalais as a community 
are Hindus within the meaning of the expression as used in the 
Burma Laws Act of 1898. It is not necessary for their Lord 
ships to express any opinion upon the construction which 
Ormond, J., put upon the judgment of the Judicial Committee 
in Abraham v. Abraham (1). Whatever might be the con- 
clusion on that matter would not dispose of the present con- 
troversy. If Oha Ghine had been born a Hindu, mere deviation 
from orthodoxy would not have been sufficient to deprive him - 
of Hindu status. He might have continued to possess it had 
he become a member of the Bramo Somaj, as was decided by 
this Board in Bhagwan Koer y. Bose (2), and he would not have 
the less possessed the status if he had been, say, 4 Sikh or a 
Jain, or probably if he had even at times worshipped with 
Buddhists. But Ohn Ghine was not born a Hindu unless the 
Kalai Community generally is Hindu, and this raises a question 
of much more difficulty than that which arises in the case of 
a single individual to whom considerable latitude of action is 
extended before he is deemed to have deprived himself of the 
religion which gave him his law by anything that does not 
amount to clear renunciation of that religion. In the instance 
of acommunity the question must always be whether there has 
been continuity of character. No doubt there may develop 
gradually among a set of people who live and worship together, 
variations from the regular practices of those who are Hindus 
which, though considerable, ought not to be taken to be such 
as have destroyed continuity of relationship. 
In the valuable judgment delivered in 1909 by Sankaran 
Nair, J., in Muthusami Mudaliar v. Masilamani (3), that learned 
(1) 9 Moore 1.A., 195. (2) 30 1.A., 249. 
(3) 33 1.L.R. Mad., 342, 
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Judge considers the criteria according to which new castes 
which have been evolved among the descendants of Hindus 
are to be considered as having retained the Hindu religion. 
He points out that the formation of new castes is a process 
which is constantly taking place. Usage has modified old 
principles and it governs in the sects which have adopted such 
usage. Contact with other religions may well have evolved 
sects which have discarded many characteristics of orthodox 
Hinduism, and have adopted ideas and rites which are popu- 
larly supposed to belong to other systems. Continuity may 
not in such cases have been destroyed ; but there is a limit to 
such processes. Continuity may be so broken that the new 
sect is outside the original pale. The Hindu law which the 
‘Courts administer rests on the Shastras, which claim divine 
sanction and are followed by Brahmins generally. There may 
have been introduced usages which constitute a departure 
from the principles of the Shastras so great that the com- 
munity which has adopted them must be taken to have lost the 
character of being one in which Hindu religion governs. In 
the case of a sect at a distance from Hindu centres, where the 
surroundings are Burman and Buddhist and the mode of life 
is different from that of the Hindu communities in India 
proper, popularly known as such, it is easier to determine it 
as being outside Hinduism than it is in the case of an isolated 
individual who has merely lapsed into unorthodox practices. 
It is obvious that few influences can be more potent in produc- 
ing new communities of this separate kind than the combined 
operation of migration, intermarriage and new occupations. 
When these influences have operated for sufficiently long a 
different community, with its peculiar religion and usages, 
may well result and be so outside Hinduism in the proper 
meaning of the word. To the members’ of such a community 
the expression Hindu in the Indian Succession Act and the 
Burma Laws Act would not be applicable. 

Of the mode in which this principle is applied, the judgment 
of this Committee, delivered in 1908 by Sir Arthur Wilson in 
Bhagwan Koer v. Bose,is a good illustration. There it 
was explained how Sikhs and Jains can properly be treated as 
Hindus, and how even entry into membership of the Brahmo 
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Somaj does not necessarily destroy continuity with a religion 
which is so elastic in its scope as is Hinduism. It is plain 
that the application of any merely abstract principle may he 
insufficient to solve the problem in concrete cases. A method 
which takes account of historical as well as other considera- 
tions must be applied, and, the subject-matter must in each 
instance be looked at as a whole. In the recent appeal of 
Abdurahhim Haji Ismail Mithu vy. Halimabai (4), a case of 
migration of a sect from India to East Africa, their Lordships 
laid down that where a Hindu family migrates from one part 
of India to another, prima facie they carry with them their 
personal law, and if they are alleged to have become subject 
to a new. local custom, this new.custom must be affirmatively 
proved to have been adopted; but where such a family 
emigrate to another country and, having earlier become them- 
selves Munammadans, settle among Muhammadans, the pre- 
sumption that they have accepted the law of the people whom 
they have joined should be made. All that has to be shown is 
that they have so acted as to raise the inference that they have 
cut themselves off from their old environment. It was observed 
that the analogy is that of a change of domicile on settling in 
a new country, rather than the analogy of a change of custom 
on migration within India. The question is simply one of the 
proper inference to be drawn from circumstances. 

If a twice-born Hindu migrates across the sea to Burma 
and marries a Burmese woman, that in itself may not neces- 
sarily deptive him of his Hindu status in the eye of the law. 
But if he has descendants who have been born and have 
always lived in Burma, and who have intermarried with 
its people, then, even though they may form a community 
of their own which inherits many traces of Hindu usage, if the 
usages and religion are of a character so divergent from 
Hinduism as those of this community are, the community 
cannot, in their Lordships’ opinion, be regarded as Hindu. 
They think that the Kalais acquired a non-Hindu status of 
their own of this kind, and, further, that Maung Ohn Ghine 
had so distinctly identified himself with the Kalais that his 
status was determined by theirs. 


(4) 43 L.A,, 35. 
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They are therefore unable to draw the inferences made by 
the learned Judges of the Appellate Court. They think that 
the contention of Ma Yait is well founded, and that her appeal 
ought to succeed, while the cross-appeal of Maung Chit Maung 
must fail. It follows that the decrees of the Appellate Court 
in thé two suits should be set aside and the decrees of 
Robinson, J., restored, excepting in so far as that in the Appel- 
late Court costs were given out of the estate. This part of 
the decrees may stand. 

Their Lordships will humbly advise His Majesty accordingly. 

Maung Chit Maung must pay the costs of the appeals. 


Before Mr. Justice Robinson, Chief Judge, and 
Mr. Justice Duckworth. 
S. C. DAS GUPTA »v. (1) THE BURMA RATLWAYS 
CO., LTD., (2) B. LALL DWARKADAS.* 
Halker—for appellant. 
Leach—for 1st respondent. 
Dantra—for 2nd respondent. 

Appellate Court’s Judgment and Decree—Form of—Circum- 
stances under which original decree may be executed. 

The Appellate Court’s judgment should state whether the original 
decree is confirmed, varied or reversed ; and if it is reversed or varied, the 
relief to which the appellant is entitled. The Appellate Court's decree 
should contain a clear specification of the relief granted or other adjudica- 
tion made, and orders regarding costs both in the original suit and in the 
appeal. 

In general the Appellate Court's decree, if properly drawn, is the sole 
decree to be executed in the case, but in certain circumstances it may be 
incumbent on the Courts to permit execution of the decree of the Originaj 


Bathishen Das v. Bedmati Koer, (1893) 1.L.R. 20 Cal,, 388; Kisto- 
hkinker Ghose Roy v. Burrodacaunt Singh Roy, 10 Ben. L.R., 101; 
Chowdhry Wahid Ali v. Mullick Inayet Ali, 6 Ben. L.R., 52; Noor Ali 
Ghowdhuri v. Koni Meh, (1886) 1.L.R.13 Cal., 18; Muhammad Sulai- 
man Khan v. Muhammad Yar Khan, (1889) 1,L.R. 11 All., 267 
Kailash Chandra Bose v. Girija Sundari Debi, (1912) 1.L.R. 88 Cal., 
925 ; | Satwaji Balajirav Deshamukh v. Sakharlal Atmaramshet, 16 
Bom. L.R., 778—Lollowed. 

Robinson, C.J., and Duckworth, J.—The appellant sued the 
Burma Railways in Civil Regular No. 154 of 1913. The suit 
was dismissed with costs, the decree being dated the 28th May 
1915. In Civil Execution No. 325 of 1916 the first respondent 
applied for execution by transfer of the decree to Mandalay 


* Miscellaneous Appeal against the order passed by Rigg, J., 
the Original Side~vide 10 L-B.R., 280. i a 
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This was on the 11th September 1915, and his application was 
granted. The appellant appealed from the decree in Civil First 
Appeal No. 106 of 1915. The appeal was dismissed on the 10th 
April 1916 with costs. The judgment of the Appellate Court 
did not comply. with the provisions of Order 41, rule 32, 
which directs that the judgment may be for confirming, vary- 
ing or reversing the decree from which the appeal is preferred. 
It did not state that the decree of the Court below was con- 
firmed, and it is silent as to the costs awarded by the Original 
Court. The decree of the Appellate Court followed the judg- 
ment exactly. In that it merely stated that the appeal is 
dismissed, and set out the costs awarded by it. The portion of 
the form for Appellate Court’s decrees drawn up in accordance 
with Order 41, rule 35, was not filled up, thel printed portion 
being scored out. After the decree of the first Court was 
transferred to Mandalay for execution, notice was issued to 
the judgment-debtor to show cause why he should not be 
committed to civil prison. That was on the 22nd December 
1915. The judgment-debtor raised various objections under 
Order 21, rule 40. He offered to give security, but continually 
obtained adjournments, and matters were allowed to drag on 
fora very long time. He mentioned the fact that an appeal 
was pending, and obtained adjournments on the ground that 
judgment had not yet been delivered. After it had been 
delivered, nothing more was said about it, and finally an order 
was passed on the 20th July 1917 allowing him to satisfy the 
decree by instalments of Rs.50.a month. The first instalment 
was to be paid on the ist September 1917, and on the 31st 
August 1917 he paid in Rs. 50. He has paid no instalment 
subsequently. The Court then ‘suo motu took action with a 
view to his arrest and imprisonment to compel him to pay the 
instalments due. He protested against the action of the Court, 
and, counsel for the decree-holder admitting that the Court 
having acted suo motu, he could not press the matter, no 
further action was taken. On the 20th March 1920 the first 
respondent assigned the decree of the original court in writing 
to the second respondent for Rs. 500, and on the same day the 
second respondent applied in Civil Miscellaneous No. 78 o 

1920 that he may be substituted on the record as the decree- 
holder. The petition was signed by his own counsel and by 
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-counsel for the first respondent who recorded their consent on 
the application. Notice was ordered to issue to the present 
appellant for the 17th May 1920. The appellant had in the 
meantime obtained a decree against one Bissesserdas in the 
District Court of Mandalay, and as some time must elapse 
before the sanction of the court to the substitution of the 
second respondent’s name could be obtained, and as both 
respondents were afraid that the appellant might execute, or 
assign, his decree before they could take action, the first res- 
pondent on the 24th March 1920 applied in Civil Execution No. 
67 of 1920 for execution of the decree of the first court by 
attachment of the decree in Civil Regular No. 94 of 1913 of the 
District Court of Mandalay which had been passed in favour 
of the present appellant. This application was not in a tabular 
form as required by the Code of Civil Procedure, but in that 
of an ordinary petition. It contained no mention of the fact 
that an appeal had been filed against the decree, execution of 
which was sought, or that it had been decided. The second 
respondent recorded his consent to the prayer of the petition 
-onit. It is perfectly clear that the first and second respon- 
dents were acting together in both these applications. On the 
25th March 1920 counsel for the first respondent appeared and 
stated that it was impossible to give the amount for which the 
decree to be attached had been passed, and he asked for 
attachment without notice under Order 21, rule 22. On this 
the following order was passed:—“ Order made as prayed,” 
that is to say, an interim attachment was issued. On the 18th 
May the present appellant filed an application asking that the 
-order for interim attachment of the decree of the District 
Court of Mandalay might be set aside, and that the decrees 
passed against him in both the original and appellate Courts 
be held incapable of execution. Finally, on the 2nd June 1920 
the present appellant’s counsel asked that the application to 
substitute the second respondent’s name and the application 
for execution by attachment of the Mandalay decree be set 
down before the Court for hearing. This was done. The 
present appellant applied for an open commission to examine 
witnesses with reference to an objection raised by him that the 
second respondent was merely a benamidar, and that therefore 
his name could not be substituted. The matter, however, stood 
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over until the hearing before the Original Side of this Court on. 
both these applications. 

The principal objection taken by the appellant was that the 
decree of the Original Court had become merged in the decree 
of the appellate Court, and that the appellate Court’s decree 
was the only decree which was capable of execution in this 
case. The learned Judge on thé Original Side held that under 
the circumstances of the present case there was no decree that 
the first respondent could execute relating to the costs awarded 
them by the original court except that court's decree, and that 
therefore there was no question of the Appellate Court's decree 
superseding it, and his final order reads as follows :—“ There 
will be an order substituting Dwarkadas ( Respondent 2) as 
transferee of the Burma Railways’ (Ist respondents ) decree and 
an order allowing him to attach the decree in Civil Regular 
No. 94 of 1913 of the District Court of Mandalay.” 

It is necessary to set out one or two matters of fact. At 
the time of the first application for execution, no appeal had 
been filed, and the only decree in existence, and therefore the 
only decree of which execution could be taken out, was the 
decree of the Original Court. That application was in order, 
and no objection could be taken to it. In spite of a decree 
having been subsequently passed by the appellate Court, no- 
objection was raised that the decree, of which execution was 
being had, had merged in that of the appellate Court, or that 
it could not therefore be any longer executed. On the con- 
trary the appellant sought for and obtained an order for 
payment of the costs awarded by that original decree by 
instalments. In the next place, at the time that Civil Execu- 
tion No. 67 of 1920 was filed the first respondent’s name was 
still on the record as the decree-holder, and no order of sub- 
stitution having been passed, the application was clearly 
competent. 

It is not quite easy to understand exactly what orders were 
passed by the original court on the two matters that were 
before it. They were to be heard and disposed of together.. 
This was on the suggestion of the appellant consented to by 
the respondents. After a careful consideration of the orders. 
passed, we have come to the conclusion that its decision 
amounts to this :—That the name of second respondent was 'to- 
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"be substituted astransferee of the decree, that it was to be 193%, 
taken that his name was also substituted in the application for s. 0. Das 
-execution, and that both these applications were accordingly SUEES 
granted. THR 

There was an application before the Court for execution by see. 
attachment of the Mandalay decree, and the transferee was Co., Lrp. 
given an order allowing him to attach that decree. The first re 
objection urged before us was that the first respondent had no 
locus standi to apply for execution after he had completely 
assigned the decrte to the second respondent. There is no 
force in this objection. It is not until the transferee obtains 
the sanction of the Court to the substitution of his name on 

-the record that the transferee acquires any rights, and until 
such an order is passed, the person whose name appears on 
the record as the decree-holder is competent to take action by 
way of execution. The next objection is that the petition for 
execution was not in a tabular form. We do not think that 
this is in itself a sufficient ground for rejecting the application. 
“The petition contains all the facts that the law requires to be 
mentioned in such applications, except the fact that an appeal 
had been filed. That fact is required to be mentioned in 
-order that the Court should be aware whether the decree 
sought to be executed was still in existence or not. No 
objection on this ground was taken in the first instance, 
and, as the facts were brought entirely and fully before the 
Court before the decision was passed, we are not prepared 
to interfere on this ground. 

It is further urged that no notice was issued before an 
order was passed, but the order passed was not the finai 
order on the application, but only one allowing an interim 
attachment to issue. Notice of the application was given to 
the appellant, and he had been heard fully before final orders 
“were given. 

A further objection was raised that the second respondent 
was merely a benamidar for the judgment-debtor in the 
decree that was sought to be attached. 

We agree with the opinion expressed in Balkishen Das v. 
.Bedmati Koer (1) :—“ The legality of the proceedings taken in 
,pursuance of an application made and allowed under section 

(1) (1893) 1.L.R. 20 Cal, 388. 
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232 must depend jnot on the reality of the transfer but on the 
sanction accorded ; and if the result was to obtain satisfaction 
wholly or in part, we know of no authority for the proposition 
that the proceedings would, as regards the judgment-debtor, 
be invalid, merely because the person at whose instance they 
were taken with the sanction of the Court turned out to be a 
benamidar of the decree-holder.” The learned Judge of the 
Court below was therefore perfectly right in refusing to issue 
commission for the examination of witnesses to support the 
allegation that the second respondent was merely a benamidar.. 

The principal ground of objection and the principal ground’ 
of appeal to us is that the decree of the original court which 
alone it has been sought to execute was incapable of execution, 
and that an appeal having been filed therefrom and a decree 
passed by the appellate Court, the decree of the original Court 
merged in that of the appellate Court which latter was the 
only decree that was capable of execution. This question has 
been considered by most of the High Courts, and was con- 
sidered by their Lordships of the Privy Council in the case of’ 
Kistokinker Ghose Roy v. Burrodacaunt Singh Roy (2). There 
has been some difference of opinion as to the result of the 
decision on this point. Their Lordships set out the questions 
that had been argued before them. The first two points are set 
out as follows :— 

First —Is the execution of a decree of the High Court 
made on appeal from one of the Courts in the Mofussil to be 
governed by the 20th or by the 19th section of Act XIV of 1859; 
or, in other words, is it subject to the three years’, or to the 
twelve years’, rule of limitation ?* 

Secondly—What is the effect of a decree ofthe High Court 
affirming a decree of Zillah Court? Is it to be taken to incoc- 
porate the latter in itself, so that, for the purposes of execution, 
the decree to be executed is to be taken to bea decree of the 
High Court ? . 

They decided that the execution of decrees of the High 
Court made on appeal from the District Courts is subject to 
the three years’ rule of limitation. Their Lordships then 
proceed to say, “ If this be so, the consideration of the second 
question is not necessary for the determination of this appeal,.. 

(2) 10 Ben. L.R., 101. 
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since it is admitted that the period of three years, if calculated 
from the date of the decree of the High Court, had expired 
before the application for execution was made. Nor, indeed, 
is the general question, upon which there have also been 
conflicting decisions in India, of much practical importance, 
since it is admitted that the date from which the three years 
are to be calculated is the date of the decree of the Appellate 
Court,—whether that decree is to be treated as the decree to be 
executed, or the appeal of which it is the termination isto be 
deemed ‘a proceeding taken to keep the original decree in 


force.’ : 
* * * * * 


“In the case before us, the High Court obviously proceeded on 
the principle that a simple decree of affirmance did not so 
incorporate the mandatory part of the original decree as to 
make, for all purposes, the decree of the Appellate Court the 
sole decree to be executed. And this ruling appears to have 
been followed in the case of Chowdhry Wahid Ali v. Mullick 
Inayet Ali (3), in which it was ruled that, in order to make the 
decree of the Appellate Court the final decree in the suit for 
all purposes of execution, it was necessary that it should have 
decreed a material modification of the original decree. The 
rule so expressed seems open to the objection of vagueness.” 
They then refer to a Full Bench decision of the High Court of 
Bengal in which it had been laid down that whether the decree 
of the Lower Court is reversed, or modified, or affirmed, the 
decree passed by the Appellate Court is the final decree in the 
suit, and as such the only decree which is capable of being 
enforced by execution, and to a decision of the Madras High 
Court to the same effect. Their Lordships’ conclusion is thus 
stated :—“ If the question were res integra, their Lordships 
would incline tothe view taken by the Judges ofthe High 
Court in the present case, viz., that the execution ought to 
proceed on a decree, of which the mandatory part expressly 
declares the right sought to be enforced. Considering, however, 
that, for the reasons already given, the question is not of much 
practical importance, their Lordships will not express dissent 
from the rulings of the Madras Court and of the Full Bench 
of the Bengal Court, further than by saying that there may be 


cases in which the Appellate Court, particularly on special 
(3) 6 Ben. L.R., 52. 
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zat appeal, might see good reasons to limit its decision to a simple 
3:0, Das dismissal of the appeal, and to abstain from confirming a 
Gerrs decree erroneous or questionable, yet not open to examination 

Se by reason of the special and limited nature of the appeal.” 
Ramways Since that decision was passed, there have been decisions 
Go,, Lrp. of the High Courts in India in which it has been considered. 
In Noor Ali Chowdhuri v. Koni Mcah (4), it was held that the 
decree and the only decree of which execution could be taken 
out was the appellate decree, and that the decree must be 
presumed to have incorporated the terms of the original 
decree. In Muhammad Sulaiman Khan v. Muhammad Yar 
Khan (6), it was held by a majority of the Full Bench that 
where a decree has been affirmed on appeal, the only decree 
which can be amended is the decree to be executed, ancl the 
decree to be executed is that of the Appellate Court and not 
the superseded decree of the first Court, though the latter may, 
if necessary, be referred to for the purpose of executing the 
appellate decree. Mr. Justice Mahmood, in dissenting, held 
that where a decree had been simply affirmed on appeal, it is 
not to be implied that the appellate-decree supersedes the 
original decree so as to render it ineffective for purposes of 
execution. The majority of the Full Bench apparently regarded 
the decision of their Lordships of the Privy Council in the case 
quoted as obiter. With tat with great respect we are unable 
to agree. It is true tha! the particular question was not 
necessary for the decision s? the case before their Lordships 
but it appears to us that even if it may be regarded as obiter 
on that ground, the decision contained a full consideration of 
the question, and though no final and positive result was arrived 
at and though they stated that they would not dissent from 
the view taken in Bengal and Madras their Lordships’ views 
must be considered and must be allowed the great weight 
which any pronouncement of their Lordships has always 
received. In Kailash Chandra Bose v. Girija Sundari Debi(6) 
it was also held that, where there is adecree on appeal which 
confirms the decree against which the appeal is made, it is the 
appellate decree to which regard must be had, and the appel- 
late decree supersedes the original decree. The same view 

(4) (1886) 1.L.R. 13 Cal 13. (5) (1888) I.L.R, 11 All, 267. 
(6) (1912) I.L.R. 39 Cal., 925. 
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was taken by the Bombay High Court in Satwaji Balajirav 
Deshamukh v. Sakharlal Atmaramshet (7). 

Order 41, rule 31, lays down what the appellate Court’s 
judgment shall state, and amongst other things that it shall 
state (d) where the decree appealed from is reversed or varied, 
the relief to which the appellant is entitled, and by rule 32 the 
judgment may be for confirming, varying or reversing the 
decree from which the appecl is preferred. Rule 35 lays down 
(2) the decree shall contain the number of the appeal, the names 
and descriptions of the appellant and respondent, and a clear 


specifications of the relief granted or other adjudication made ; 


(8) the decree shall also state the amount of costs incurred in 
the appeal, and by whom, or out of what property, and in what 
proportions such costs and the costs in the suit ave to be paid. 

We are dealing in this case only with the decree confirming 
the decree of the Court below, and if the rules contained in 
the Code of Civil Procedure as to the contents of the appellate 
Court’s decree had been observed, we think there could be no 
“question that the decree of the original Court would have been 
merged in that of the appellate Court, and that the appellate 
Court’s decree is the only decree in the suit tobe executed. 
It appears, however, that there has been for a long period a 
practice of executing the deoree of the original Court and of 
omitting from the appellate Court’s decree the statement 
which the form provides for including the costs in the suit. 
That practice has been stopped, and we must direct that in 
future all decrees by appellate Courts shall strictly comply 
with the provisions of the Code. 

The question, however, that we have to decide is, what is to 
be done where those provisions have not been complied with, 
end how the rights of decree-holders are affected by the 
omission which renders the appellate Court’s decree executable 
only if it is to be inferred that it has confirmed the decree of 
the Court below in all respects. Ifthe decree of the appellate 
Court in this case is the only decree which could be executed, 
it would be necessary for the executing Court to refer to the 
original Court’s decree to obtain a clear specification in res- 
pect of the relief granted. It would, in fact, amount to two 


(7) 16 Bom. L.R.,778. 


1921. 


S.C. Das 
GuPra, 
™ 
THE 
DURMA 
RaLways 
Co., Laps 


1931. 
S.0, Das 
Gourra 
2. 
Tx 
BURMA 
Ratiwars 
Co., Lrp. 


172 LOWER BURMA RULINGS. [von 


decrees being executed in one suit, a position which, it is clear 
that the Code does not contemplate. Mr. Justice Mahmood 
held that different considerations would apply where the 
appellate Court varies, or reverses, the decree of the Court 
below, from those that would be applicable when it merely 
confirms the decree. The opinion to which their Lordships 
of the Privy Council were inclined is clearly the same, namely, 
that the execution ought to proceed on a decree, of which the. 
mandatory part expressly declares the right sought to be 
enforced. They further point out that, while not expressly 
dissenting from the rulings of the Madras Court and of the 
Full Bench of the Bengal Court, there may be cases in which 
the appellate Court might see good reasons to limit its decision 
to a simple dismissal of the appeal. 

In the present case the appellate Court’s judgment did not 
expressly or impliedly confirm the decree of the Court below 
in all respects. It merely dismissed the appeal. It was silent 
as to the order of the original Court as to costs. It expressed 
no opinion as to whether costs should have been awarded and 
if awarded to the extent decreed. There was nothing manda- 
tory in its decree in this respect, and under these circumstances 
we are of opinion that it was open to the successful litigant to 
apply for execution of the decree of the original Court, the 
only decree which contained any express decision as to the 
relief granted. That the present appellant was liable for these 
costs has not been denied. Indeed, on the contrary, in the 
proceedings, before the District Court of Mandalay he admitted 
his liability and obtained an order for payment by instalments, 
and it would be a grave denial of justice, were we to permit 
him to avoid liability on the technical pleas, which have been 
raised before us. 

While therefore holding that, in general, the rule must be 
that the appellate Court’s decree, if properly drawn, is the sole 
decree to be executed in the case, we must hold that there may 
be cases (and that this is one of them),in which that general 
and ordinary rule cannot and should not be invariably enforced. 

In this instance, if the appellate Court’s decree could alone 
be executed, the decree-holder would have nothing to execute 
for, except the costs awarded by the appellate Court, which 
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would be absurd. It is true that the decree-holder might have 
applied for the amendment of the decree, so as to execute the 
decree of the appellate Court, but was he bound to do so? We 
cannot holdthat he was. From these considerations, it is 
clear enough that there may arise circumstances in which it is 
incumbent upon the Courts to permit execution of the decree 
of the original Court. Moreover, as stated above, it is manifest 
that this was the view taken by their Lordships of the Privy 
Council. It is sufficient to state that the occasions on which 
such a necessity should arise must be few and far between, 
In the present case, the importance of the matter also depends 
upon the fact that, by now, execution of the appellate decree 
would be barred by lapse of time. Further, the judgment- 
debtor has acquiesced all through the proceedings, and has 
only raised the objections with which we have dealtin this 
appeal at the eleventh hour. Though we do not suggest that 
any question of estoppel arises, it is necessary to point out this 
acquiescence on his part. 
_ As to the final order passed, we have set out at the begin- 
ning of this judgment what we understand to be the intention 
and result of the judgment of the Court below. We have been 
much pressed by the argument that the learned Judge granted 
attachment to a party who had never applied for it, but there 
wos before the Court an application by the decree-holder and 
an application which he was at the time perfectly entitled to. 
make, for execution by attachment of the Mandalay decree, 
Had that application been taken up first and separately from 
the application of the 2nd respondent an order could have 
been made, and would have undoubtedly been made, granting 
the prayer. When the order on the 2nd respondent's appli- 
cation had been passed, he would have been entitled to take 
advantage of the previous action of his assignor. Both appli- 
cations were, however, heard together, at the request of the 
appellant, and we can find no grounds for holding that for that 
reason similar orders could not have been passed. : 
For the above reasons we dismiss the appeal with costs in 
both Courts, Advocates’ feesin this Court to be Ten Gold: 
Mohurs. 
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Before Mr. Justice Duckworth. 
PALAWAN v. (1) B. KANU, (2) C. KANU.* 
N.S. Aiyer—for applicant. 
Burjorjee—for respondent. 

Negotiable instruments—Assignment of promissory note otherwise 
than by endorsement—Right of Assignee to sue. 

Before the Transfer of Property Act came into force, there existed a 
right to transfer negotiable instruments as chattcls by a written assign- 
ment, and in places to which the relevant sections of that Act have not 
been extended, such a right still exists. Under such circumstances the 
written assignment is valid and gives the assignee a right of suit. 

Benode Kishore Goswami v. Ashutosh Mukhopadhya, 16 C.W.N., 
666 ;*K.M.U.R. Ulagappa Chetty v. Ramanathen Chetty, 32 1.C., 8215 
Muhammad Khumarali vy. Ranga Rao, (1901) 1.L.R. 24 Mad. 
Muthar Sahib Maraikar vy, Kadir Sahib Maraikar, (1908) 1.L. 
Mad., 544; Sowcar Lodd Govinda Doss v. Lepati Muneppa Naidu, 
(1908) I.L R., 31 Mad., 534; Lodd Govinda Doss v. Karnam Munu- 
sawmi Pillai, 8 1.C., 881; T.A.R.A.R.M. Chetty v. S. E. Solomon, 
19B.L.T., 37; Babu Goridut Bogla v. Ebrahim Esoof Doopley, 14 
Bur. LR, p. 25 at pp. 29 and 30; Basant Singh v. The'u rma Rail- 
ways and another, 8 L.B.R., 288—referred to. 

This was a suit for Rs. 366-3-3, alleged to be due on a 
promissory note, payable to order, which had been assigned 
to the plaintiff-applicant by the payee by means of a bond. 
The transactions took place in Pegu District. 

The first Court decreed the suit, but the learned Judge of 
the District Court dismissed it, holding, in effect, that, 
inasmuch as section 130 of the Transfer of Property Act is 
not in force in Pegu District, a pro-note can only be trans- 
ferred by indorsement and delivery under the provisions of 
the Negotiable Instruments Act, or, in other words, that in 
Pegu District, or where the Transfer of Property Act is not 
in force, a pro-note cannot be transferred as an actionable 
claim but solely as a negotiable instrument. 

In this case there was no indorsement of the note. 

The sole point taken up on revision before me is that the 
dearned Judge erred in law in overlooking the fact that a 
pro-note may be transferred under the general law, as well 
as under the Transfer of Property Act or by the Law 
Merchant, or that, in the alternative, the Judge erred in nog 


* Application for revision of the order passed by Maung Maung, 
District Judge. Pegu, reversing the decree passed by Maung Po Win, 
“Township Judge, Nyaunglebin. 
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holding that the principles deducible from section 130 of the 
Transfer of Property Act should be enforced as rules of 
equity, justice, and good conscience. 

I will deal with the last point first. It seems to me that 
the,real point in such a case as this is that we have to consider 
what was the law in India, in regard to assignments of 
“choses in action,” before the Transfer of Property Act 
was brought in at all. I also think that, whereas the Negoti- 
able Instruments Act codified the law relating to pro-notes, 
in so far as they are Negotiable Instruments, the Transfer of 
Property Act codified the law relating to them as “ actionable 
claims,” which law existed, before the latter Act was 
brought into force. If this is correct, and I consider that it is 
so, it simplifies the matter under discussion to a great extent. 

1 am now asked to hold that there are three ways in which 
a Negotiable Instrument, such as this pro-note in suit, may be 
transferred, viz.:.— 

1, By indorsement and delivery, as a Negotiable Instru- 
ment, under section 48 of the Negotiable Instruments Act. 

2. By written assignment under section 130, Transfer of 
Property Act. 

3. By transfer under the General Law applicable before 
the Transfer of Property Act was put into force in India, 
i.e, by delivery for value or assignment for value, just as 
a mere chattel may be transferred. 

The first method would be good anywhere. The second 
method is equally indisputable in places to which the Transfer 
of Property Act has been extended, but, of course, it would 
not render the transferee a “holder in due course.” In 
regard to the third method, there are authorities in support of 
its existence. BSenode Kishore Koswami vy. Asutosh Mukho- 
padhya (1) shows that there is @ general law, which regulates 
the transmission and transfer of Negotiable Instruments “as 
chattels.” I refer especially to page 667 of this decision. 
The case quoted and relied upon by the learned District 
Judge, K.M.U.R. Ulagappa Chetty v. Ramanathun Chetty (2), 
was the work of a single Judge, and it does not seem that he 
exhausted the authorities. The gist of his decision, that a 


(1) 16 C.W.N., 866. (2) 82 1.C., 821. 
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man cannot sue on a note which is not indorsed to him, is not, 
therefore, of great weight. Muhammad Khumarali vy. Ranga 
Rao (3) and Muthar Sahib Maraikar v. Kadir Sahib Maraikar 
(4), support the view that this third method of transfer exists, 
The case reported in 31 Madras 534, Sowcar Lodd Govinda 
Dass v. Lepati Muneppa Nuidu (5), appears to be a paralley 
case, supporting the contention that a promissory note may be 
transferred independently of the Negotiable Instruments Act 
and the Transfer of Property Act, and that, too, even without 
awritten assignment. I should say that this case deals with 
a transfer. by the Court of Wards. It was followed in Lodd 
Govind Das vy. Karnam Munusawmi Pillay (6) where also the 
Court of Wards made the transfer. There can be no doubt 
that the cumulative effect of these decisions is that a negoti- 
able instrument may be transferred so as to enable the 
transferee to maintain a suit thereon by mere transfer, even 
without indorsement or written assignment. It would appar- 
ently be much more so when, as here, we have a written 
assignment. 

At the same time, it is odd that I can find no authorities 
amongst the published decisions of other High Courts. 

Here, in Burma, we have a single Judge decision of 
Maung Kin, J., in T.A.R.A.R.M. Chetty v. S. E. Solomon, (7) 
dated in 1919, which lays down that a negotiable instrument 
can be transferred as a negotiable instrument by indorsement 
and delivery, and as an actionable claim by assignment in 
writing but that it cannot be transferred by mere delivery, 
‘so as to. entitle the transferee to sue upon it. The learned 
Judge was, of course, dealing with a Rangoon case, where the 
Transfer of Property Act is in force, and, so far as the present 
case is concerned, his decision amounted to nothing more 
than this :—that a verbal assignment of a promissory note is 
invalid. In the case of Baboo Goridut Bogla v. Ebrahim Bsoaf 
Doopley, (8) even a verbal assignment appears to have been 
contemplated by Fox, C.J., and Irwin, J. 


(3) (1901) I.L.R. 24 Mad., 654. (4) (1905) I. LR. 28 Mad., 544. 
(5) (1908) I. L.R. 81 Mad., 634, 

(0) 81.0, 881. (7) 13 B.L.T., 87. 

(8) 14 Bur, L.R., page 25 at pages 29 and 30, 
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In the present case, there can be no doubt that, if the 
Transfer of Property Act was in force in the District, the 
transaction would be covered by section 130, the fact that no 
notice was given under the provisions of section 131 being of 
no consequence. However the said Act was not in force at 
the time with the exception of certain sections of which 
section 130 is not one. 

The question, therefore, is whether the written assignment 
of this pro-note was valid, and gave to the Plaintiff-Applicant 
a title to maintain a suit on the instrument. 

Iconsider that the assignment in writing was valid 
and that it did give the plaintiff a right of suit upon the note, 

In the case of Basant Singh y. The Burma Railways and 
another (9) Sir Charles Fox, C.J., assumed that such a transfer 
of an actionable claim could be effected within the Henzada 
District, but it does not appear that his attention was called 
to the fact that the sections in question were not in force in 
that District, and really, he did not have to consider and 
decide the point. His decision, therefore, is of little assis. 
tance with reference to the present case. 

Relying on the principles of the rulings quoted, I hold that 
this written assignment was valid, and gave the plaintiff a 
right of suit, quite apart from the Transfer of Property Act, 
which was not in force, and that this right arose under the 
general law, referred to by Chalmers in his work, which is 
quoted in the C. W. Notes case already referred to above. J 
am of the opinion that, before the Transfer of Property Act 
came into force atall, such a right existed, i.e., a right of 
transfer by a written assignment, and that in places to which 
the sections of the Act concerned have not been extended, 
such a right still exists. Taking the view which I do, I 
consider that the learned Judge of the District Court acted 
illegally and without jurisdiction in deciding the case on this 
point adversely to the Plaintiff-Applicant, and that this Court 
is entitled to interfere on revision under section 115, Civil 
Procedure Code, 


(9) 8 L.B.R., 288. 
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Orpgr. 
The decree of the District Court is set aside and the case 
is remanded to that Court for a decision on the merits, 
Respondent will pay the costs of this application. 


Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
Duckworth. 
C.R.M. CHETTY FIRM v. K.M.M.A.K. MUTHU 
MAHOMED & Co,* 


Anklesaria—for appellant. 
Moore—for respondents. 


Lower Burma Courts Act, section 30—Second Appeal—Matters 
which muy be considered on—Concurrent findings of fact. 
In an appeal under section 30, Lower Burma Courts Act, the whole 
case is reopened, but the Court will not interfere with concurrent findings 
‘on pure matters of fact, unless very good grounds for such interference are 


made out. 

Robinson, C.J. —The plaintiff-appellant brought asuit against 
Pavadai Padayachi and obtained an order for attachment 
before judgment on certain laterite lying on some land of his. 
The respondent then applied to have the attachment removed, . 
claiming to be the owner of the laterite by virtue of an agree- 
ment with the defendant. His application was rejected and 
he thereupon brought this suit fora declaration that he was 
the owner of the laterite, and for damages for wrongful attach- 
ment. 

Both Courts have held that he is the owner of the laterite 
and have granted him damages for wrongful attachment, but 
the lower Appellate Court has varied the decree in respect of 
the damages by a sum of about Rs. 200. A further appeal was 
then filed in this Court under section 30 of the Lower Burma 
Courts Act. 

A question has been raised as to whether any appeal lies 
in regard to the ownership of the laterite, there being con- 
current findings of fact as to this. 

It was brought to our notice that the question whether the 
appeal allowed by section 30 reopens the whole case or only 

* Special Givil Second Appeal against the judgment passed by 


.T. Rajan, Bsq., 1.C.S», Divisional /udge, Hanthawaddy, modifying 
7 Rajan ssed by Maung Po Han, District Judge, Hanthawaddy. 
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that portion: of it on which the decree of the first Court has 
that is constantly raised and has never been 
Cours in any case that has been printed. We 
counsel on this matter before we 







dito hear 
continue the uppeal any further. 

Under the ordinary law tiere would be no further appeal 
except on points of law or procedure as allowed under section 
100 of the Code of Civil Procedure. The Lower Burma 
Courts Act allows a special appeal whenever the decree of the 
Appellate Court varies or reverses otherwise than.as to costs 
the decree of the Court below. It allows special appeals on 
any ground which would be a good ground of appeal, if the 
decree had been passed in an original suit. The question of 
concurrent findings of fact as to one or more of the issues 
arising in the case is not dealt with, and, taking the section as 
a whole, it is clear that an appeal lies on the whole case. If 
the decree is varied or reversed, the appeal will lie, and to that 
extent it must be taken that the whole case is reopened, but it 
does not therefore follow that the Court should depart from 
the well-established rule as to concurrent findings of fact, and 
the general rule must always be that the Court will not inter- 
fere with concurrent findings of pure matters of fact, unless 
very good grounds for that interference are made out. In our 
opinion the Court should be guided by the principles. which are 
acted on by their Lordships of the Privy Council in this matter, 
and those principles are to be found collected in Woodroffe 
and Amir Ali’s Civil Procedure Code, 2nd Edition, at page 
441, etc. 

In the present case therefore, we will hear counsel as to 
whether this is a case in which we should go into the question 
of the ownership of the laterite which it is open to us to do, if 
good cause therefor be assigned. It may be that in this case 
it is not a pare question of fact but rather one of mixed law 
and fact, and we should have to consider whether all matters 
arising and necessary for the decision of the question have 
been considered and weighed. 

The appeal will therefore be set down for further hearing 
and be placed first on the list as a part-heard case. 

Duckworth, J—1 concur. 
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Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
Duckworth, 


GEORGE HENRY PAUL ». (1) THOMAS THOMPSON, 
(2) THE SECRETARY OF STATE FOR INDIA.* 


McDonnell with Villa—for appellant. 
Ray—for ist respondent. 
Higinbotham—for 2nd respondent. 


Will—Genuineness of—Onus of proof whenthere are suspicious 
circumstances. 

When a will is prepared under circumstances which raise suspicion 
that it does not express the mind of the testator, it is for the person pro- 
pounding the will to remove such suspicion ; bit the suspicion must be 
one inherent in the transaction itself and not the doubt that may arise 
from a conflict of testimony which becomes apparent on an investigation 
of the transaction. Jn this case there was no internal evidence in the will 
itself sufficient to raise any real doubts as to its genuineness and it’ was 


therefore for those alleging fraud to prove it. . 
Prasannamayi Debya v. Baikuntha Nath Chattoraj, 23 C.W.N., 
779 towed. 





Tyrrell v. Painton, (1894) L.R.P.D., page 151; Shama Churn 
Kundu v. Khettromoni Dasi, 4 C.W.N., 501—referred to, 


Robinson, C. J., and Duckworth, J—The appellant, G. H. Paul, 
seeks probate of the willof T. M. T. Thompson which is dated 
the 15th August 1919. Probate was opposed by the testator’s son 
who raised numerous objections, ali of which, however, except 
that of forgery, have been abandoned. The forgery alleged by 
the respondent is two-fold. In the first place, it is suggested 
that the signature of the testator on the will has been forged. 
In the second place, a contrary suggestion is madethat the 
appellant received on several occasions from the testator 
sheets of paper of the size of that on which the wiil is written, 
blank, except for the genuine signature of the testator. The 
Secretary of State for India in Council has been allowed to 
intervene in the case on the ground that, if the will is not 
proved, the estate would escheat to the Crown. 

The grounds on which the appeal has been contested before 
us are based on the dictum of Lindley, L.J., in Tyrrell v. 
Painton (1). it runs as follows :—“The rule in Barry v. Butlin, 
Fultony. Andrew, and Brown v. Fisher is not, in my opinion, 
* Civil First Appeal against the judgment passed by Rigg, J., on 


she Original Side. 
(1) (1894) L.R.P.D., page 151. 
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confined to the single case in which a will is prepared by or on 
the instructions of the person taking large benefits under it, 
but extends to all cases in which circumstances exist which 
excite the suspicion of the Court ; and whenever such circum- 
stances exist, and whatever their nature may be, it is for those 
who propound the will to remove such suspicion, and to prove 
affirmatively that the testator knew and approved of the con- 
tents of the document, and it is only where thisis donz that 
the onus is thrown on those who oppose the will to prove 
fraud or undue influence, or whatever else they rely on, to dis- 
place the case made for proving the will.” It is, no doubt, 
perfectly true that whenever a wiliis prepared under circum- 
stances which raise suspicion that it does net express the mind 
of the testator, itis for the person propounding the will to 
remove stich suspicion, and it is necessary that the Court 
should be satisfied that no such suspicions exist as throw doubts 
upon the genuineness of the will and the capacity of the 
testator. It was pointed out in Prasannamayi Debya v. 
Baikuntha Nath Chattoraj (2) that the suspicion alluded to in 
Tyrrell v. Painton (1) must be one inherent in the transaction 
itself andnot the doubt that may arise from a conflict of 
testimony whieh becomes apparent on an investigation of the 
transaction. That this is so had already been pointed out in 
the judgment of their Lordships in Shama Churn Kundu vy. 
Khettromoni Dasi (8). 


* * * * * * 


We have then a will which might well have been executed 
by the testator. We have evidence of the two attesting 
witnesses whose testimony has not been broken down. There 
is no internal evidence in the will itself which, we think, is 
sufficient to raise any real doubts as to its genuineness, and it 
was for the respondent to prove, at any rate, the fact that Paul 
had a paper signed by the testator which might have been used 
in the manner suggested, and that he has entirely failed to do. 

After a careful consideration therefore of all the circum- 
‘stances, we are of opinion that there was no just ground for 


(2) 25 C.W.N., 779. (3) 4 C.W.N., 501. 
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refusing probate of this will, and probate therefore will be 
granted.” 

The appeal is accepted with costs throughout. 

Advyocate’s fees eight goid mohurs. 


Before Mr. Justice Maung Kin and Wr. Justice Pratt. 


HUNT HUAT AND COMPANY. v. SIN GEE MOH AND: 


COMPANY.* 


Burjorjee—for appellants. 
Ah Yain—for respondents. - 


Contract—Breach of—Sale of Goods—Tender of Goods in accord- 
ance with Contract. 

By a contract defendants bought goods from plaintiffs, delivery to be 
taken in all October. On the 2nd of the month plai fs asked defendants 
to take delivery but the latter refused. The plaintiffs repeated their 
demand which was again refused and they then sold the goods to another 
firm. Later the plaintiffs offered to deliver the goods on any date between 
the 1Sthand the 3ist, but defendants refused to take delivery on the 






ground that by the resale the plaintiffs had rescinded the contract. Plain-- 


tiffs sued for damages assessed at the difference between the contract price 
and the market rate of the 318t, 

Held,—that the contract gave the plaintiffs the right to deliver at any 
time during the month and that the buyers had not the option to take 
delivery whenever they liked ; that at the time of resale the goods had not 
passed to the buyers and that the plaintiffs therefore could not exercise the 
right of resale under section 107, Contract Act ; that though plaintiffs 
could have sued on the first breach of the contract, the second tender did 
not prejudice their position ; that it was immaterial on which breach of 
the contract they sued ; and that the damages claimed were assessed upon 
‘@ proper basis. 

Borrowman v. Free,( 1879) L.R. 4 Q.B.D., p. 500; Leigh v. Paterson, 
(1818) 8 Taunt., 540; Phillpots v. Rvans, 5 M.& W., 476; Boorman v, 
Nash, 9B, & C., 145; Hochster vy. De La Tour, 2 B, & B., 678; Frost v. 
Knight, (1872) L.R.7 Bx,, 111; Mansukadasv. Rangayya Chetti, 1 
M.H.C.R., 162; Mackertich v. Nobo Coomar Ray, (1903).1.L.R, 30 Cal., 
477—referred to. 


Maung Kin, J.—This is an appeal from a decree on the 
Original Side of this Court. 

The facts are correctly stated in the judgment of the trial 
Court as follows :— 

By a contract, dated the 20th August 1919, the defendants 
bought from the plaintiffs 2,000 bags of new white beans 





* Civil Ist Appeal against the decree passed by Young, J., on the 
Original Side. 
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delivery to be taken ex-scale in all October 1919. On the 2nd 
October 1919 the plaintiffs wrote to the defendants requiring 
them tocome and take delivery. The defendants refused on 
the 3rd, saying the notice was “insane.” The plaintiffs 
repeated their demand on tlie 4th, and on the 9th threatened to 
re-sell, if delivery was not taken. On the 10th the defendants 
descended from: invective to explanation and stated that they 
had all October in which to take ery and would not take 
delivery at present. On the 1/th, plaintiffs wrote that they had 
resold to Messrs. Litham Black & Co. for Rs. 8,278-4-0 and 
called’ on defendants to come an! pay che difference. On the 
15th the plaintiffs who had hitheero coutuctod the dispute them- 
wed the matter in their ieey ands who wrote on 
taciag thet ntiffs were wilhoy to give delivery on 
y between tre st October, convenient to de- 
né cancelling all previous correspondence. The 
nts in turn, now piaced the matter in legal hands, and 
on the sth wrote througn their advocate that the re-sale having 
taken p'ace before the es 10n of the contract time, they had 
exefcisee iheir option to trea: the contract as rescinded and 
stated that chey had alread so informed them verbally. They 
therefore declined what (hey ca‘icd plaintiffs’ new offer. On the 
20th Mctober, the plaint wrote, denying that the contract 
was cr could be rescind eatening an action for breach 
of contract. if deiivery was sot taken in accordance with their 
. letter of the 15th. On the ist November they wrote, claiming 
the difference between the contract price and the market rate 
of 31st October. 
The learned trial Judge stated in his judgment that it was 
not disputed that the words in the Bought and Sold Notes, 
” delivery to be taken ex-scale in all October 1919,” meant that 
it was to be taken whenever in all that month sellers 
called on defendants to do so. He held that the tender by the 
plaintiffs was made ata proper time and place, and that the 
‘buyerslhaving refused to take delivery had committed a breach 
of the contract and could have been sued by the sellers. But 
he held that the re-sale was of the plaintiffs’ goods but not of 
the defendants, and as before the sellers can exercise the 
right of re-sale under section 107, Contract Act, the property 
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in the goods must have- passed to the sellers, the plaintiffs. 


unr Hvar would not have been able to sue for damages on the footing of 
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the results of the re-sale. I agree with this view. The goods, 
were unascertained goods, and although it may be said that the 
seilers had appropriated part of the goods in favour of the 
buyers, the latter never assented to the appropriation. There- 
fore, at the time of the re-sale the property in the goods sold 
had not passed to the buyers, and the plaintiffs, the sellers, 
were not entitled to exercise the right to re-sale. 

The plaintiffs on the 15th treated the previous tender as bad 
and made a fresh fender. On the 18th defendants repudiated 
the contract and committed a breach of it. The plaintiffs then 
sued on that breach, assessing the damages at the difference 
between the contract rateand the market rate of the 31st 
October. i 

The learned Judge held that although the plaintiffs could 
have sued on the previous breach by the defendants, the 
second tender did not in any way prejudice their position. 
He observed that all that happened was that plaintiffs said they 
would accept defendants’ contention, that their tender was 
improper, that they withdrew their claim for the loss on the 
re-sale and tendered again, and that the defendants could not 
prevent plaintiffs from accepting defendants’ own contention. 
See Barrowman y. Free, (1). Underthe circumstances the 
learned Judge sawno defence and granted a decree for the 
amount claimed with costs and interest on the judgment debt 
at the Court rate from the date of decree till realisation. 

In Leigh v. Paterson (2) the contract was for delivery in all 
December. It was held that the seller had the whole month 
for delivery. This case has been followed in many other cases 
in England and India, as would appear presently. 

The plaintiffs tendered delivery on the 2nd October. The 
defendants refused on the 3rd as stated before, so there was 
then a breach of the contract on the part of the defendants.. 
The plaintiffs were then entitled to sue. If that tender can be 
held to have been treated as of no effect by the consent of 
both parties, the fresh tender made on the 15th having been 
refused on the 18th, the plaintiffs would then be entitled to- 

(1) (1879) L.R. 4Q.B.D., p. 500. (2) (1818) 8 Taunt., 540. 
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sue. It appears to me that it is immaterial whether the suit fake 
is based on the breach of the contract committed on the 3rd Howe! = Hoar 
or on the breach committed on the 18th, because the damages Goa 
to which the plaintiffs are entitled will have tobe assessedin 5.74, 
exactly the same way, that is to say, they would be measured Mou ayp 
by the value of the goods on the 3ist October, that being the Conary 
due date of performance. This principle as to the measure of 
damages was first laid down in 1818 in Leigh v. Paterson 12), 
the case above cited. 
The facts in that case are:—The defendant had sgreed to 
supply the plaintiff with a certain ottantity of tallow to be 
delivered all in’ December at 65s. per wt. On October Ist, 
when tallow was 71s. per cwt., the de ndant informed the 
plaintiff that the goods were sold to anot,.er and that he would 
not execute the contract. On the 3ist December the price of 
tallow was 81s. per cwt. It was held that the tender of this 
should be regulated by the price on the 31st December, The 
Court said that the contract, being mutually made, could only 
be dissolved by the consent of both parties. The defendant 
had all the month of December to deliver the tallow in, and 
the plaintiff is bound to receive it until after the 31st. The law 
laid down in this case was affirmed by Phillpotts v. Evans (3). 
In that case the contract was made early in January, to 
supply a quantity of corn to be delivered at Birmingham as 
soon as vessels could be obtained. On the 26th January the 
defendant gaye notice to the plaintiff that he would not accept 
the corn, if delivered. It was at that time on its way to 
Birmingham, and on its arrival there, the defendant was 
required to accept it, but refused, and upon this action was 
brought. The question was whether the damages should be 
calculated according to the market price on the 26th January 
when the notice was given, or the price on the last day when 
the contract could have been completed, vis. when the wheat 
was tendered for acceptance. The latter was held to be the 
proper rule. 
Int Boorman v. Nash (4) the same rule was laid down. 
In Hochster v. De La Tour (5) it was laid down that where 
the defendant has utterly renounced a contract, or has put it 


(3) 5 M. & W., 476. (4) 9B. & C., 145. (5) 2E. &B., 678. 
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out of his power to perform it, the plaintiff may, athis option, 
sue at once, or wait till the time when the act was to be done. 
But the measure of damages is the same in both cases, viz. 
the difference between the contract rate and the market rate 
on the due date. 

Mr. Burjorji contends that damages should, in this case; be 
measured by the value of the gouds on the 18th when the 
defendants definitely repudiated the contract. The above 
cases show the contention to be unsustainuole. See Frost v. 
Knight (6). 








Leigh v. Paterson (2) has been fotiowesl +. Seotsund, C.J, in 
Mansukadas v. Rengayy Cheiti (7) andato ». i Calcutta 
High Court in Mackertieh v. Nobo Coomar ? ty t+ 
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we the time for iis compietion 
menved his action beiove thar time, 
be cale dated with reference to the 
date at which it sh ave been earried out” (page 205 
Mayne on Damages, 8th Edition). Sir Frederick Pollock in 
his Indian Contract Act says that the election to take advan- 
tage of the. repudiation of the contract goes only to the 
question of breach and not to the question of damages, and 
that the damages are to be calculated with reference to the 
date of breach only where no time was fixed fer acceptance, 
because there is then no other measure possible. (Contract 
Act, 4th Edition, pages 562 and 563.) It follows then that the 
plaintiffs in this case were entitled to sue for damages on the 
footing of the market price on the 3ist October, whether their 


suit was based on the breach of the 3rd of October or of the 
18th. 








(6) (1872) L.R.7 Ex. 111. (7) 1 MLELGR,, 162, 
(8) (1903) 1.L.R. 30 Cal., 477, 
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Mr. Burjorji contends that the words “ delivery to be taken 
ex-scale in all October 1919,” give the option to the buyers to 
take delivery whenever they like in all October, and that it was 
not the option of the sellers to give delivery. Although it was 
not disputed in the trial Court what the meaning of these 
words was, counsel for the appellants can now dispute the 
correctness of the meaning assigned in that Court, because 
the point was one of law. I do not however agree with the 
contention. The words appears to me to mean clearly that 
delivery was to be given ex-scale in all October, and that it 
was to be accepted when given. I think the point is quite 
simple. One cannot take delivery, until it is given. There- 
fore, the words in question give the sellers the right to deliver 
at any time during the month of October. Even if Mr. 
Burjorji’s contention in this particular is correct, it does not 
appear to me to make any difference as to the result of the 
case. His clients, the defendants, told the plaintiffs ‘that they 
would not accept the tender made on the 2nd, and also the 
tender made on the 15th. The breach was, on the part of the 
defendants in either case, and as I held before, damages would 
be assessed on the footing of the market rate of the 3ist 
October. 

If it was right that the plaintiffs were entitled to claim 
damages only on the footing of the market rate of the 18th 
October, the date on which the defendants were said to have 
clearly and distinctly broken the contract, the question would 
arise as to whether the plaintiffs should be allowed to amend 
their plaint accordingly. But the view I take being contrary 
to Mr. Burjorji’s contention, there is no necessity to decide 
the question whether amendment should be allowed or not. 

I would dismiss the appeal with costs. 

Pratt, J—I concur. 
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wer tiig ** Before Mr. Justice Maung Kin and Mr. Justice Higinbotham. 
2. 195 of AYESHA BEE alias HANSA BIBI BY HER ATTORNEY 


1919. 
es Esoor Esranim Moora v. (1) GULAM HUSEIN 
ima SULEMAN ABOO, (2) ESOOF SULEMAN ABOO, 


(3) MARIAM BIBI, (4) ADJIM SULEMAN ABOO, 
(5) GULAM MAHOMED SULEMAN ABOO, (6) 
ESOOF SULEMAN ABOO, apministRATOR.* 


Davies—for appellant. 
Giles—for 3rd respondent. 
N. M. Cowasjee—for other respondents. 

Administration Suit—Jurisdiction—Power of Court to pass orders 
relating to Property situated out of its jurisdiction. 

The appellant was one of the defendants in an administration suit the 
subject matter of which was mainly in Rangcon. The deceased however 
left certain immoveable property ina Native State and this was found to 
be in the possession of appellant who was ordered to account for it before 
she could claim a share in the properties of the deceased in the hands of 
the udministrator. Against this order she appealed. 

Held.—per Maung Kin, J.—that the order of the Court of first 
instance was merely to the effect that unless the appellant allowed the 
valuc of the estates in the Native State to be taken into account, her 
share of the properties situated within the Court's jurisdiction should be 
withheld : and that this order was right and proper. 

Per Higinbotham, J.—that an administration suit is not‘a suit for land: 
that the Court can assume jurisdiction in regard to immoveable property 
outside its jurisdiction when it can act"in personam, and the Court in this 
case had jurisdiction to pass the order appealed against. 

Penn y. Lord Beltimore, (1751) 1Ves. Sen., 444; Momein Bee Bee 
v. Ariff Ebrahim Malin:, 5 Sur. L.T., 5—referred to. 

Nistarini Dassi v. Nundo Lali Bose, (1899) 1.L.R. 26 Cal., 891.5 
Benode Behari Bose v. Nistarini Dassi, (1906) 1.L.R. 33 Cal., 180; In 
re Akerman, (1891) L..R. 3 Ch., 212 at page 219--followed. 

Maung Kin, J.—This appeal arises out of an administration 
suit in which the appellant is 2nd defendant. The bulk of the 
subject-matter is mainly in Rangoon. The appellant was not 
living in Rangoon at the time of the institution of the suit, nor 
has she ever lived there or at any other place in Burma since. 
She has lived in the Baroda State. She has, however, filed 

+ her written statement through her attorney, contesting the 
suit. 

A preliminary administration decree was passed in due 
course and a Commissioner was appointed to take accounts. 


+ First appeal against the order passed by Rutledge, J., on the 
Original Side, 
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There was no list of property constituting the subject-matter 
attached to the plaint. Among other things the Commissioner 
found in his report that the deceased left at Variav in the 
Baroda State two houses, a piece of agricultural land anda 
garden and that it was admitted that these items of property 
were in the possession of the appellant. The administrator, 
who is adefendant in the suit, had before the Commissioner 
filed his accounts wherein he had valued the property at Variay 
item by item. The Commissioner came to the following 
conclusions :—“ They are properties outside the jurisdiction of 
the Courts in British India, but the 2nd defendant, who has 
taken possession of them, must account for the value before 
she can claima share in the properties of the deceased in the 
hands of the administrator of the estate.” And he proceeded 
to say that he had no alternative but to value the Variav pro- 
perties according to the valuation made by the administrator, 
because no other basis is supplied by the, 2nd defendant. He 
then directed the 2nd defendant to account for the Variav pro- 
perty at the said valuation, or hand over possession of them 
forthwith to the administrator, so that he could sell them and 
realize their proper market prices for the benefit of the estate. 
The 2nd defendant objected to the Commissioner's report as 
follows :--“ That the learned Commissioner erred in law in 
including in the accounts income of the estate in the territory 
of the Gaekwar,of Baroda of which no administration has been 
taken.” The learned Judge on the Original Side of this Court 
overruled the objection, and in the course of his order he 
observed as foliows :—“‘ The Commissioner in dealing with 
this objection says the properties are outside the jurisdiction 
of the Courts of British India. The 2nd defendant who has 
taken possession of them must accept account for the value 
before she can claim her share of the property of the deceased 
in the administration suit. In order to ascertain what is the 
share of each heir, I think an enquiry must be made into the 
whole estate of the deceased so far as is known. It is admitted 
that the bulk of the property of the deceased’s estate was in 
British India and within the jurisdiction of the Court. I think 
the Commissioner was not excluded from taking into account 
the property belonging to the estate outside British India, 
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when it was admitted that this property was in the hands of 
one of the claimants asking for a share in the assets of the 
estate in British India. It might be a very great hardship to 
the other heirs if the widow is allowed to take up the position 
that she could retain and refuse to account for the property 
belonging to the estate in her hands outside the jurisdiction of 
the Court and at the same time take her share in the assets 
within the Court’s jurisdiction. In that case she would have 
an unfair advantage over the other heirs.” 

The question involved is important, Itseems to me clear 
that this Court cannot pass a full administration decree 
against the ovoperty in the Baroda State, for such a decree 
would iavolve a direct dealing with the property such as the 
partition or the sale of it under the orders of the Court. 
Sectina '5 +* the Civil Procedure Code provides that suits for 
the rec: v of immoveable property with or without rent or 
profits; for the partition of immoveable property * * 
shall be nstituted in the Court within the local limits of whose 
jurisdiction the property is situate. Section 17 provides fora 
case where the immoveable property is situated within the 
jurisdiction of different Courts, and in such a case it says that 
the suit may he instituted in any Court within the local limits 
of whose juris:liction any portion of the property is situate. 
Section 16 ‘s subject toa proviso which allows a suit to obtain 
relief respecting, or compensation for wrong to, immoveable 
property held by or on behalf of the defendant to be instituted 
either in the Court within the local limits of whose jurisdiction 
thé property is situate, or in the Court within the local limits 
of whose jurisdiction the defendant actually and voluntarily 
resides, or carries on business, or personally works: for gain, 
provided that the relief sought can be entirely obtained 
through his personal obedience. The Explanation, however, 
says that the word “ property ” in the section means property 
situate in British India. The proviso is based upon the maxim 
of English Equity Courts, viz., equity acts in personam. But 
it appears that the whole principle of English law has not been 
recognised by the Indian Legislature in enacting the proviso 
to section 16. In England equity acts in personam with 
reference to land in Scotland and Ireland, in the Colonies and 
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in foreign countries where the defendant himself is within the 
jurisdiction of the Court upon a ground of a contract or some 
equity subsisting between theliparties respecting immoveable 
property situate outside the jurisdiction. 

In Penn v. Lord Baltimore (1) specific performance was 
ordered of an agreement relating to land in America, the 
defendant being in England. The:Courts of Equity in England 
generally act in this way in order to compel the performance 
of contracts and trusts but the Courts in India are not given 
jurisdiction over property outside British India. 

The proviso would appear to enable one Court in British 
India to act in personam against immoyeable property in 
another jurisdiction in British India where the relief sought 
can be entirely obtained through the personal obedience of the 
defendant who actually and voluntarily resides, or carries on 
business, or personally works for gain within the jurisdiction 
of the Court in which the action is tried. The interpretation 
of section 16 including the proviso by Mulla appears to me to 
be absolutely correct. (See Mulla’s Civil Procedure Code, 6th 
Bdition, page 71). The subject matter of the suit must not be 
situate beyond British India. The proviso applies only to suits 
to obtain relief respecting, or compensation for wrong to, 
immoveable property. The’relief sought must be such as can 
be entirely obtained through the personal obedience of the 
defendant.. So that suits for the recovery of immoveable 
property and for partition of immoveable property do not come 
within the proviso. 

As I said before one of the incidents of an administration 
decree is the partition of the estate and, where necessary, the 
sale thereof, under the orders of the Court. Such suits cannot 
be filed in places other thanthe place where the property is 
situate except where the property is situate within the juris- 
diction of different Courts in British India, in which case the 
plaintiff is at liberty to choose his forum. I will endeavour to 
make my meaning clearer by giving some examples. Suppose 
there is a piece of land within the jurisdiction of a Court in 
British India andthe suit is for the recovery of that property or 
for the partition of it, the suit must be filed in the Court within 


(1) (1751) I Ves, Sen., 444, 
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whose jurisdiction the property is situate. It cannot be filed 
in the Court within whose jurisdiction the defendant actually 
and voluntarily resides, or carries on business or personally 
works for gain. The proviso to section 16 does not apply to 
such a case, because the relief sought cannot be entirely 
obtained through the personal obedience of the defendant, 
Suppose the property is situate within the jurisdiction of 
different Courts, the plaintiff may choose any of those Courts. 
But if the defendant resides or carries on business, or warks 
for gain outside the jurisdiction of all those Courts, the suit 
cannot be filed in the Court within whose jurisdiction the 
defendant resides, or carvies on business, or works for gain, 
the reason being the relief sought cannot be entirely obtained 
through his personal obedience. Where the property is situate 
outside British ladia, such suits cannot be filedia any Court 
in British India at the place where the defendant resides, 
carries on business, or works for gain. The following are 
suits which can be filed in any Court in British India within 
whose jurisdiction the defendant resides, etc., although the 
immoveable property involved is situate elsewhere.in British 
India :— 

(1) A suit to declare that a person resident in Calcutta 
holds certain iands in the mofussil subject to certain trusts is 
not a suit for land and may be tried in Calcutta ~(Bagran v. 
Moses, 1 Hyde, 284). 

(2) A suit to enforce the right of parties to act as co-sebaits 
to an idol endowed with lands in the mofussil where the 
possession of any land is not claimed (Juggodumba v. Puddo- 
mone, 15 B.L.R., 318). 

(3) A suit for specific performance of a contract to sell 
lands outside Calcutta (Ramdhone Shaw v. Mabamoney Dassee, 
Bomke, 218. See also Halkar v. Dadabhai, 1.L.R. 14 Bom., 
353 ; Contra see 19 Cal., 358, Sreenath Roy v. Cally Doss, 1.L.R. 
5 Cal., 821). . 

(4) A suit for an injunction to restraina nuisance in 
Howrah (Ramjmohan Bose v. East India Railway, 10 B.L.R., 
241). : 

(8) A’suit to recover title deeds to land (Jagganath Doss v. 
Brijnath, L.L.R. 4 Cal., 32). 
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(6) A suit for trespass to land ia the plaintiff's possession 
outside the limits of the Court’s jurisdiction, and for injunction 
(Crisp v. Watson, 1.L.R. 20 Cal., 689). 

The above suits are all suits for reliefs respecting land 
where the relief sought in each case can be entirely obtained 
through the personal obedience of the defendant who is within 
and subject to the jurisdiction of the Court. 

In view of the Explanation to section 16 such suits will 
not lie in British India if the property respecting which relief 
is sought is situate outside British India. 2 

But it is contended in this case that the Court is not asked 
to act directly on the property in the Baroda State, all that it is 
asked to say being that so long as the second defendant does not 
account for the value of that property, or allow the administra- 
tion of the estate to go on upon the basis that it is part of the 
estate, whatever share she may be entitled to in the property 
within British India will be withheld from her. 

In Momein Bee Bee v. Ariff Ebrahim Malim (2), it was held 
on the authority of the English cases cited therein that if one 
of the heirs owes a debt to an estate, even though it be time- 
barred under the Limitation Act, the Court is entitled to 
retain funds in respect of the debt when calculating the 
account due to'the heir. On the anology of that case I do not 
see any objection to the Court directing the second defendant 
to account for the value of the property in the Baroda State 
before she can obtain her share from this Court. 

Imust here point out that the learned Judge on the 
Original Side has not, by his order, endorsed the second por- 
tion of the following passage in the Commissioner’s report :-— 
“The second defendant must account for these properties at 
the above values, or hand over possession of them forthwith 
to the sixth defendant administrator, so that he could sell 
them and realize their proper market prices for the benefit of 
the estate,” all that the learned Judge endorsed being the 
following passage only:—“ They are properties outside the juris- 
diction of the Court, but the second defendant who has taken 
possession of them must account for the value before she can 


(2) 5 Bur. L.T., 5. 
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claim a share in the property of the deceased in the hands of 
the administratior of the estate.” That only means that, 
unless the second defendant allows the value of the property 
in the Baroda State to be taken into account in the administra- 
tion of the estate, her share in the estate will be withheld. 
The Court would be acting without jurisdiction, if it ordered 
the second defendant to hand over possession of the property 
tothe administrator to enable him to seil it and realize its 
proper price for the benefit of the estate. 

I would therefore dismiss the appeal with costs. 

Higinbotham, J.—This is an appeal from the order of the 
Judge of the Original Side of this Court passed in C.R. No. 74 
of 1916 confirming the order of the Commissioner appointed to 
take accounts. The suit in which the order was passed was an 
administration suit filed by the first respondent against the 
administrator of the estate of Mahomed Ebrahim Aboo, 
deceased, late of Rangoon and against the heirs and legal 
representatives of the said deceased praying for an account of 
the moveable and immoveable properties of said estate and for 
their administration by and under the direction of the Court- 
The second respondent who resides within the jurisdiction of 
this Court had previously obtained Letters of Administration 

the estate in C. M. No. 39 of this Court and he was sued in 
his personal and representative character. 

The appellant, who was the second defendant, resides at 
Variav but was represented by her attorney and filed a separate 
written statement objecting to the suit on various grounds and 
stating that she was always ready to have the properties 
amicably divided. 

On 3ist July 1916 a preliminary decree was passed ordering 
accounts to be taken and amongst such accounts, an account 
of what property, if any, has come into the hands of the plain- 
tiff or the defendants or any of them, or to the hands of any 
other person by the order or for the use of the plaintiff or the 
defendants ov any of them. The Commissioner took the 
accounts as ordered and in those proceedings the second 
defendant-appellant on the 22nd November 1916 filed her 
accounts. In his report of the 19th April 1919 the Commis- 
sioner has found that the deceased left two houses and a plot 
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of agricultural land and acgarden at Variav, and held as 
follows :—" They are properties outside the jurisdiction of the 
Courts in British India but the second defendant, who has 
taken possession of them, must account for their value before 
she can claim a share in the properties of the deceased in the 
hands of the administrator of the estate. On the evidence 
before me I am compelled to value the properties at the prices 
stated against them in the list of properties in the second 
defendant Asha Bee’s hands, filed by the administrator with 
his account, Exhibit 1, namely Rs. 10,000, 5,000, 1,500 and 1,000 
respectively. The second defendant must account for these 
properties at the above values or hand over possession of them 
forthwith to the sixth defendant administrator so that he can 
sell them and realize their proper market prices for the benefit 
of the estate.” 

On the 9th July 1919 the second defendant filed the follow- 
ing objection to the Comuissioner’s report:— That the 
learned Commissioner erred in law in including in the accounts 
income of the estate in the territory of Gaikwar of Baroda of 
which no administration has been taken.” The Judge of the 
Original Side overruled this objection in his order dated 21st 
July 1919 and confirmed the Commissioner's report. 

The second defendant-appellant has filed this appeal against 
this order and has raised a similar objection in her grounds 
of appeal Nos. land 2. But she has also raised other objec- 
tions which were not raised before the Original Court. In 
ground of appeal No, 3 the objection is taken that the Lower 
Court erred in holding that “it is admitted that the Variav 
property was in the hands of the widow.” But the Commis- 
sioner in his report stated that the second defendant had 
taken possession of these’ properties and no objection was 
taken to this finding before the Lower Court and cannot now 
be further considered, Of the other two grounds of appeal 
No. 4 has been abandoned and No. 5 has reference to costs. 
It is attempted in this Court to show that this last ground of 
appeal has reference to the costs awarded by the Commis- 
sioner but in addition to the form of the objection not being 
apt for this purpose, there is the fact that no objection to 
the Commissioner’s report on the ground of costs was taken 
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.in the Lower Court, which has had no opportunity of consider- 


ing the question and has not dealt with the matter. 

The only substantial matter before this Court is that which 
is contained in the first two grounds of appeal. The second 
defendant contends that that portion of the order of the Com- 
missioner which is set out above was made without jurisdiction 
asthe property referred to is outside the jurisdiction of any 
Court in British India. It is urged that under section 5 of 
the Indian Succession Act the law of succession is governed 
by the rule Jex loci rei situ and that the Letters of Administra- 
tion do not include such properties. That an administration 
suit cannot include properties outside the jurisdiction. That 
no order of any kind with reference to such properties can be 
passed in an administration suit and that the Court cannot order 
them to be sold or touch them in any way or order the second 
defendant to account for them. It is also stated that if any 
such orders are passed the second defendant may be seriously 
embarrassed by other orders passed by the Courts in Baroda 
in connection with the land and it is urged that in any event 
it is wrong to place the burden on the shoulders of the second 
defendant-appellant of collecting these properties and bringing 
them into account. These objections seem to show that the 
order passed by the Commissioner has been misunderstood. 
It is not an order against the property itself but an order 
affecting the right of the second defendant to share in the 
distribution of the estate in the hands of the administrator 
who is now subject to the orders of the Court under the decree 
in the administration suit. That is tosay it is a personal 
order against the second defendant-appellant. This being the 
case it is unnecesary to consider what might be the position 
if the Court had passed an order against the property itself. 
The fact that the property is not included in the Letters of 
Administration does not appear to affect the question of the 
legality of the Commissioner’s order for the reason just 
mentioned. 

With reference to the right of the Court to pass an order 
having reference to property outside its jurisdiction in an 
administration suit it has been suggested that a suit for the 
administration of an estate which includes immoveable 
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property is a suit for the recovery of immoveable property and 
‘therefore the Court has no jurisdiction to pass any 
such order. But there is ample authority that an 
administration suit is*not a suit for land but is a suit for 
the administration of the real and personal estate of 
the deceased as completely as the circumstances vill 
permit. In the case of Nistarini Dassi v. Nundo Lall Bose 
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(3), it was objected that the Court could not set aside certain 5 


leases of property belonging to the estate which was situate 
outside the jurisdiction of the Court. But it was held that 
the suit was mer@y one to have the property administered by 
the Court and to Mike the trustees or execitors personally 
liable for any maladministration of the estate. That this did 
not turn the suit into one for the recovery of immoveable 
property and that the Court assumes jurisdiction in regard to 
immoveable property situate outside the jurisdiction in cases 
where it can act in personam. This case went on appeal to 
the Privy Counci! and the right claimed by the High Court 
to set aside leases of lands situate outside the jurisdiction of 
the Court for the due administration of the estate was 
expressly approved by their Lordships (4). 

This principle seems to be applicable to the present case 
as the existence of immoveable property belonging to: the 
estate outside the jurisdiction of the Court is only an incident 
to the winding up of the estate. So long therefore as the 
Court can act in personam with reference to this property and 
has the means of enforcing.its order theCourt can assume juris- 
diction for the purpose of winding up the estate. In this case 
the deceased was domiciled within the jurisdiction of the Court 
and the Administrator resides within the jurisdiction and the 
cause of action arose wholly orin part within such jurisdiction. 
This would seem to be amply sufficient to give the Court 
jurisdiction under section 20 (c), Civil Procedure Code, to 
entertain the suit for the administration of this estate. The 
2nd defendant-appellant moreover is merely one of the 
beneficiaries entitled to notice of such suit with the right to 
come in and support cr object. The 2nd defendant-appellant 
in fact did come in and object for various reasons to a decree 


being passed for administration of the estate and stated that 
(3) (1899) I. L. R. 26, Cal., 891, (4) (1906) I. L. R. 33 Cal., 180. 
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she was ready to have the estate divided up. But she took no: 
objection as she should have done under section 21, Civil 
Procedure Code, to the jurisdiction of the Court to entertain 
the suit. s ~ 

The Court has ascertained that 2nd defendant-appellant 
has some of the estate in her hands and although she is resid- 
ing outside the jurisdiction the Court has the means of 
compelling her to account for such property as a condition to: 
her obtaining her share in the estate in the possession of the 
administrator, because the Court has pewer oyer such shareand’ 
can enforce its order by withholding and ga even depriving 
her of it unless its order is obeyed. BA&t'this is not taking 
action against the property itself but is the exercise of pressure 
on the 2nd defendant to compel her to act in accordance with 
the Court’s decree that the estate should be wound up:. 
I would hold therefore that the Court has jurisdiction to pass 
the order in question. . 

I think also that the Lower Court was right in passing 
such an order, as otherwise the estate could not be fully 
administered. The principle upon which the Court has 
proceeded is well established and it was clearly expressed in 
the case of In re Akerman (5) as follows:—“A person who 
owes an estate money that is to say who is bound to increase 
the general mass of the estate by a contribution of his own 
cannot claim an aliquot share given to him out of that mass 
without first making the contribution which completes it.'” 
The principle underlying this order was enforced in the case 
of Momein Bee Bee vy. Ariff Ebrahim Malim (2) and 1 think 
should be followed in this case. 

The 2nd defendant-appellant is asking the Court for her: 
share of the estate in the hands of the administrator and the 
Court has rightly placed the condition on her obtaining such 
share that she will account for that portion of the estate in 
her hands. She can do this either by agreeing to a joint 
valuation being taken of such property or by agreeing with 
the other heirs and legal representatives to the property being 
sold and the saleproceeds being handed over to the 
administrator or in any other way approved by the Court.. 

(5) (1991) L.R, 3 Ch., 212, at p. 219 (2) 5 Bur, L.T., 5. 
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“This need not cause any hardship for her or throw any 
onerous burden on her as has been suggested in this Court. 
I would therefore dismiss the appeal with costs. 





2 Before Mr. Justice Heald. 

(1) MAUNG SHWE YWET, (2)MAUNG PO HLA, 
(3) MAUNG PO CHET, (4) MAUNG SAN DUN, (5) 
MA HTWE v. MAUNG TUN SHEIN.* 

Bose—for appellants. 
W. Dhar—for respondent. 

Buddhist Law—Inheritance—Partition—Rights of auratha son. 

While an auratha son cannot claim a one-fourth share of the property 
jointly acquired by his parents merely by reason of his mothcr’s death, 
the re-marriage of his father gives him a right to claim the one-fourth 
share which he would not have if his father did not re-marry- 

Ma On v. Shwe O, S.J.L.B., 378; Maung Hlaing v. Tha Ka Do, 
P.J.L.B., 65; Seik Kaung v. Po Nyein, 1 L.B.R., 23; Ma Thin v. 
Ma Wa Yon, 2L.B,R., 255; Mi Hlaing v. Mi Thi, (1914-17) 2 U.B.R., 
40; Mi The Ov. Mi Shwe Mi, (1914-17) 2 U.B.R., 46; Shwe Po v. 
Maung Bein, 8, L. B. R., 115—referred to. 

Plaintiff Tun Shein is the eldest surviving child of the Ist 
defendant Shwe Ywet and his deceased wife, Ma Nge, 
and since the eldest-born child, a daughter, admittedly 
died at the age of nine and the next-born child, a son died at 
the age of 6, Tun Shein is undoubtedly the “ auratha” son of 
‘Shwe Ywet and Ma Nge. Ma Nge, according to Tun Shein, 
died about seven years ago when Tun Shein was 19 years of 
age, but according to Shwe Ywet she died in February 1911 
when Tua Shein was only i6 years of age. The suit was 
instituted in July 1919 and it is not suggested that any ques- 
tion of limitation arises in respect of the date of Ma Nge’s 
death. It is admitted that within a few months after Ma 
‘Nge’s death Shwe Ywwet married a second wife, and Tun Shein 
claims that by reason of Shwe Ywet’s second marriage, he as 
auratha son became entitled to claim a one-fourth share of 
the property jointly acquired by Shwe Ywet and Ma Nge 
while they were husband and wife. 

The lower Courts found that he was so entitled, and this 
appeal has been brought on the question of Burmese Buddhist 

* Second Appeal against the judgment passed by D. D. Nanavati, 


Esquire, Divisional Judge, Tharrawaddy, confirming the decree 
passed by Maung Thet Nysn, Subdivisional Judge, Zigon. 
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law, whether an auratha son can on his father’s re-marriage 
after his mother’s death claim a one-fourth share of the 
property jointly acquired by his parents. 

It is now settled law that an auratha son cannot make 
that claim against his father merely by reason of his 
mother’s death, and the question to be decided is whether 
the re-marriage of the father giveshim a right to claim the 
one-fourth share which he would not have if his father did not 
re-marry. 

It will be convenient to consider first the Dhammathats 
and then the case-law on the subject. 

I will take the Dhammathats in the order in which I dealt 
with them in my judgment in the Full. Bench case of Maung 
Sin v. Ma Thein. 

No extract from Vilasa is cited in sections 44 and 45 of 
the Digest which deal with the subject of the rights 
of children on the re-marriage of the surviving parent, 
but in section 46 a passage is cited which says that on the 
death of the father the mother should divide the substance of 
the inheritance with her sons and daughter: s, even though she 
should not marry again. 

The Wagaru deals only with the partition between the 
children and the step-parent after the death of both parents. 

No extract from the Dhammathatkyaw, Kaingsa ov 
Manuyin on this subject ave cited in the Digest but there is an 
important extract from the Mahayasathat which was compiled 
by the same writer as Kaingsa, and which runs as follows : 
“ Although according to the Dhammathats the law is that if 
there be an auratha son or daughter, although the surviving 
parent takes a lesser wife, the property other than the per- 
sonal belongings (of the surviving parent) shall be divided into 
four shares and the auratha shall have one share, and that the 
younger sons and daughters shall inherit only when both 
parents are dead, nevertheless because the surviving parent 
has not remained only looking after the children in accordance 
with what is right but has again taken a lesser spouse, let one- 
half of the property be given to the children as the share of 
the deceased parent and let the surviving parent take over the 
rest to the step-parent for their subsistence and though it be 
all spent by them let it be spent, but after both the parents are 
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dead if any property remains unspent, it shall:be divided into 
four shares of which the children of the earlier family shall 
get three and the step-parent one, the step-parent getting a 
share because although it was property. left by the children’s 
own parents when they were young, it is due to the kindness 
and care of the step-parent that it has been preserved.” 

The Manugve gives the following rules— 

(1) If after the death of the mother the father lives with a 
lesser wife the father is to take his own personal belongings 
butiis to make provisions for the eldent son according to his: 
means. The eldest son is to have the mother’s personal 
belongings. The father is to have three-fourths of the pro- 
perty which remains over and the house. If the said son be 
not old enough to separate and stays on with his father and 
step-mother the property is to be separated in the presence of 
witnesses and left in’ the custody of the father and step- 
mother, and if the step-mother has no children, then on the 
father’s death theson is to get the property originally assigned 
to him and the house together with three-fourths of the pro- 
perty of the parents, and the step-mother is to get one-fourth 
of the property of the parents and the one-fourth of the value 
of the house. 

The passage about the father’s making provision for the 
son “according to his means” is obscure. Doctor Richard- 
son translated the passage “Let him give to the eldest son 
what has been laid down above according to his means." The 
translator of the Digest translated it “If there is no eldest 
son, partition of the rest.of the property shali be made accor- 
ding to the rule already laid down,” and interpolated the 
words “if there is one” (that isan eldest son) at the begin- 
ning of the following passage which relates to the partition of 
the mother’s personal belongings. The actual words of the 
Burmese are as follows—“ After mother dead, if father live 
(with) little wife, as for the father, leaving riding elephant, 
riding horse (then follows a list of a man’s personal belongings) 
with father, according to the words that have been said above, 
big son if there be none, according to there being none a share 
shall be given. The mother’s clothes (etc., personal belongings) 
let big son have. As for the property left over, sharing into 
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192! four shares, three shares let father take, house let father 
uavxe have.” ee 

Savas The reference to what has been said above is to the rule 
Mavunc Tox for partition between the auratha son and the father on the 
Snain. death of the mother and that rule says that if there is suffi- 
cient property the auratha son is to get a slave, some cattle 
and a plot of land, or such of those things as there may be. 
In view of that provision the meaning of the disputed passage 
would seem to be as I have rendered it above, the sense of the 
words “ according to the words that have been said above, big 
son if there be none according to there being none a share 
shall be given” being that a share shal! be given to the 
auratha as directed in the rule given above according as 
here is or is not the property mentioned in that rule as 
that which should fall to his share. This rendering is strongly 
supported by the Amwebon, the compiler of which ordinarily 
reproduced the exact wording of Manugye. The text as 
reproduced in Amwebon adds the word “to” to the words 
“big son” and alters the word “if” in the phrase “ if there 
is none,” so that the passage reads “ according as there is or 

is not (property) a share shall be given to the big son.” 

There is however a further difficulty about this passage in 
Manugye which is that it seems to imply that the auratha son 
gets one-fourth of the estate as well as the specified property, 
since it assigns three-fourths of whatever is left to the father. 
It does not say in so many words that the auratha son is to 
get one-fourth, and he certainly would not be entitled to one- 
fourth if the father did not re-marry, but it clearly suggests 
that the auratha is entitled to get one-fourth of the estate 
from his father on the father’s re-marriage. 

(2) If after the death of the mother the father lives with a 
lesser wife, let all the property mentioned above (that is, the 
property of the parents) be divided into four shares and let the 
daughter have one and the father three. Let the daughter get 
the mother’s personal belongings and the slave woman, and let 
the father havethe house. Let the daughter’s share be made 
in the presence of witnesses and if the father die while the 
daughter, being not old enough to separate from her father 
and step-mother, is living in the same house with them, then if 
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the step-mother has no children let the partition so made 
remain effective, and let the father's share be divided into four 
shares of which the daughter isto get thrée and the step- 
mother one. The daughter is to get the house but must pay 
the step-mother one-quarter of its value, and the step-mother 
is to get half the father’s clothes. The debts are to be appor- 
tioned similarly. e 

(3) If the father dies and the wife lives’ with a lesser 
husband, the father’s personal belongings are to be divided 
into four shares of which the eldest daughter is to get one and 
the mother and the younger daughters three. The mother is 
to get the house. The -property, animate and inanimate, 
allotted to the eldest daughter shall be noted in the presence 
of witnesses and kept separate. When the mother dies, the 
eldest daughter is to have the property so allotted to her and 
the mother’s shave is to be divided into four shares of which 
the step-father is to get one and the eldest daughter and her 
relations (that is presumably her brothers and sisters) three. 
‘The eldest daughter is to get the house but must pay the step- 
father one-fourth of its value. 

(4) If the father dies and the mother lives with a lesser 
husband, let the eldest son’s share of the property, animate 
and inanimate, be made in the presence of witnesses and kept 
separate. If he is not old enough to separate and lives to- 
gether with the mother and the step-father, then when the 
mother dies, the eldest son shall get the whole of the share 
originally allotted to him, and thereafter the mother's three- 
quarter share shall be divided into four shares and the step- 
father shall enjoy one and the eldest son of the former family 
three. The house is to be valued and the step-father to have 
one-fourth of its value. The step-father shall pay one-fourth 
of the mother’s debts. 

It will be noticed that in the cases mentioned in the second 
vand fourth of these rules the auratha child would be entitled 
to one-fourth of the property under the ordinary rule, whether 
the surviving parént married again or not, so that one would 
expect these two rules to be practically a repetition of the rules 
for partition on the death of the parent. That in substance is 
what they are, but with the addition of a direction that if the 
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eldest child is not old enough to separate from the surviving 
parent and step-parent his or her share is to be segregated. 
It seems possible that these rules have been compiled from 
different sources, some of which used the words thagyi (big son) 
and thamigyi (big daughter) in the sense of the auratha son 
or daughter while the others used the same words as meaning 
the children of the elder family. This suggestion receives. 
support from the use of the words “ atet thagyi,” that is the 
big son of the earlier family, in the fourth of the rules given 
above, and from the reference to the “ relations,” or brothers 
and sisters in the third rule, but it is not necessary to consider 
it for the purposes of the present case, since it concerns only 
partition after the death of the surviving parent. 

Ihave been unable to find in the Manusara Shwemyin 
any reference to a right of partition which arises on the 
re-marriage of the surviving parent. The ordinary rules 
regarding the right of the auratha son or daughter to get one- 
fourth of the estate on the death of the father or mother 
respectively are mentioned, but section 25 says definitely that ~ 
children do not ordinarily inherit until both parents are 
dead. 

The Vannana, like the Manugye, gives special rules for the 
Partition of property taken by the survivor of the parents to a 
sécond marriage, between the children and the step-parent on 
the death of the parent, and lends some support to the view 
that the rules cited above from Manugye are mainly rules for 
partition on the death of the surviving parent rather than rules. 
for partition on re-marriage. There is however a passage from 
Vannana cited in the Digest (section 46) which says that on 
the father’s death the mother should not refuse partition if it 
is claimed by the children, though she has not married again, 
and I find another passage also which says that if the mother, 
having equally divided the inheritance with her children, 
marries again, the children shall have no interest in the pro- 
perty of the second marriage. These passages certainly 
suggest that such partition was not unusual, though they do 
not prove that the children could enforce it against the wish 
of the surviving parent. 

No passage from the Vinicchaya or Vicchedani is cited in 
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the Digest in support of a rule prescribing partition on the 
re-marriage of the surviving parent. 

The Dhammathat known as Amwebon is cited in the Digest 
but as usual it is a reproduction of Manugye. But in this 
instance it is useful, as I have already noted, because it throws 
light on the corresponding passage of Manugye which the 
official translator of the Digést has mistranslated. It gives a 
slightly different wording of the text and shows either that 
the text of Manugye was so obscure that the compiler of 
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Amwebon was compelled to alter it to make sense, or, much | 


more probably, that our present text of Manugye is corrupt, 
some scribe having read the word acQoSu (“according”) 
as soy& (“if”) and having possibly also changed the word 
1§1 (“to”) which the writer of Dmwebon writes instead 
of wor (“not”) atfer the words #99i:68% (big son). However 
that may be the Amwebon makes sense as it stands while the 
parallel passage in Manugye does not. 

From this examination of the major Dhammathats it seems 
clear that there is no authority which says in so many words 
that an auratha child acquires by reason of the re-marriage of 
the surviving parent a right to a one-fourth share in the estate 
which he or she would not have had if the surviving parent 
had not re-married. The Dhammathats do clearly lay down 
that the auratha son or daughter shall receive on the re- 
marriage of the surviving mother or father, as the case may 
be, the share to which he or she had already become entitled by 
reason of the death of the father or mother respectively, and 
that if the auratha continues to live with the surviving parent 
and the step-parent he or she (probably in either case along 
with the other children of the first marriage) will on the death 
of the surviving parent be entitled to three-fourths of so much 
as chances to remain out of the property which the surviving 
parent took to the second marriage. Some of the Dhamma- 
thats say definitely that the children have no rights whatever 
in the property taken by the surviving parent to the second 
marriage so long as that parent is alive and that they have no 
right to complain: if it is all consumed. But nevertheless 
there are clear indications that the author of these Dhamma- 
thats did contemplate the accrual of new rights on the 
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re-marriage of the surviving parent. It isldifficult on any other 
assumption to explain the insertion of the provision for the 
segregation.of the auratha child’s share in the presence of 
witnesses if the child is not old enough to separate from the 
surviving parent and the step-parent. The recognised right of 
the auratha child to take the quarter share on the death of 
the parent is limited to cases in which that child is sufficiently 
grown-up to take the place of the deceased parent, and there- 
fore it would appear that if the child was not grown-up the 
right to take the fourth share on the death of the parent could 
not arise. The right of the child, who is not sufficiently 
grown-up to separate from the surviving parent, to have the 
one-fourth share segregated would seem therefore to be a 
different right from-the ordinary right of the grown-up 
auratha to take the fourth share on the death of the parent. 
It is true that there is no actual reference to age in the 
Dhammathats which prescribe segregation. The phrase used 
in each case is “If the child is not ‘sufficient’ to separate,” 
but ! donot think that that phrase can bear any other meaning 
than “is not sufficiently old to separate,” and the Burmese 
word “to be sufficient ” is constantly used in the meaning of 
“to be old enough.” One is therefore driven to the conclusion 
that although the writers of these Dhammathats, and particu- 
Jarly cf Manugye, did not actually say in so many words that 
the right of the auratha to take the one-fourth share of the 
estate on the re-marriage of the surviving parent was a 
different right from that of the auratha to take a one-fourth 
share on the death of the parent, probably because there was 
in the older law books which they were reproducing no 
recognition of the right to take a share on re-marriage, never- 
theless the right which they had in their minds, vaguely it may 
be, was not identical with the recognised right of the auratha 
to take one-fourth on the death of the parent, and was proba- 
bly a right, by that time well established by custom, allowing 
the eldest child, whether grown-up or not, to claim one-fourth 
of the estate on the re-marriage of the surviving parent, 
although he or she was not in a position to claim that right by 
reason of the parent's death. It is clear that as early as the 
date of the Vilasa, that is as early as the 12th century, there 
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was a tendency towards a general partition of the state 
between the surviving parent and the children on the death of 
one parent and that that tendency was much more pronounced 
by the middle of the seventeenth century when the author of 
Yazathat, although he gave the ancient rule, nevertheless 
said that equal partition between the surviving parent and the 
children ought to be made when the surviving parent re- 
married. The same tendency reappears in Vannana, a late 
18th century Dhammathat, and in my opinion it is particularly 
important in view of the conservatism of the written law and 
is strong evidence of the existence of a well established custom 
in favour of a general partition on the re-marriage of the 
surviving parent. 

So far ] have dealt only with the major Dhammathats, but 
some of the minor law-books also seem to me to give evidence 
of a similar custom. 

The Dhamma which is said to be of about the same date as 
Manugye gives practically the same rule as the first of those 
extracted from Manugye above, except that it makes no 
reference to the special property which the auvatha son would 
get from the father on the death of the mother. It also, like 
Manugye, says that the father is to take three-fourths of the 
estate, and merely leaves it to be inferred that the auratha 
son gets the other fourth. It gives the auratha daughter on 
the death of the mother and the re-marriage of the father 
the same one-fourth share of the estate which she would be 
entitled to receive if the father did not marry again. 

The Rajabala as cited in section 44 of the Digest seems to 
say that on the re-marriage of the mother the daughter is 
entitled to claim one-fourth of the property remaining over 
after she has received the auratha share and the learned 
compiler of the Digest possibly read it in that sense, but if the 
passage be read in conjunction with the corresponding passage 
in section 45 it appears that the property of which she is 
entitled to claim one-fourth is not the whole estate but the 
deceased parent’s personal belongings, and I am inclined to 
think that that was probably the sense of the original authority 
which the writer of Manugye mutilated in the corrupt passage 
with which I have dealt at length above. 
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The Kungyalinga which as its name implies is in verse so 
that words sometimes have to yield to the exigencies of metre 
is represented in the Digest as laying down that when either 
parent dies the property is always to be divided into four 
shares of which the surviving parent gets three and the chil- 
dren one. but it seems possible that the translator bas over- 
looked the word “ auratha ” before the word children 
(“ brothers and sisters ”) in this passage and that it may refer 
merely to the ordinary auratha share which other Dhammea- 
thats also undoubtedly allow the auratha child to take on the 
re-marriage of the surviving parent. 

The Dhammasara also according to the English version of 
the Digest gives a similar rule buta reference to the original 
shows that the translator has given merely a short paraphrase 
of the text, which is in verse, and has not attempted a verbal 
translation and it seems possible that this authority also refers 
only to the ordinary rights of the auratha child. 

The Cittara, which again is in verse, says that when the 
chief husband dies and the wife lives with a lesser husband 
the property excepting her personal property and property 
set apart for religious uses is to be divided into four shares of 
which the mother takes three and the children (brothers and 
sisters) one. 

The Kyetyo, which seems to reproduce the rules of the 
Kaingsa as to the auratha son’s share almost word for word 
(vide Kaingsa cited in section 30 of the Digest), merely gives 
the auratha son on the re-marriage of his mother the right to 
the one-fourth share which he would already have by reason 
of the father’s death apart from the re-marriage of the mother, 
but adds that according to some authorities even that share 
should be left in the custody of the mother. 

It is true that most of these authorities may be interpreted, 
as referring only to the share to which the auratha child would 
already be entitled by reason of the parent’s death, but the 
constant reference to the claim as arising on the re-marriage 
of the surviving parent seems to me to suggest that the authors 
themselves were under the impression that the re-marriage of 
the surviving parent conferred a new right to partition, and it 
can hardly be denied that the passages cited are evidence of a 
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well-established custom in favour of some kind of partition on 
re-marriage. 

We now come to the Attusankhepa which was compiled by 
the Kinwun Mingyi, shortly before the British annexation of 
Upper Burma. The learned author, who it will be remembered 
was also the compiler of the Digest, states the law as follows :— 

“Tf after the death of the father the mother or after the 
death of the mother the father wishes to marry againg the 
-auratha son or daughter must receive his or her share if it has 
not already been taken. If there is no auratha child, then the 
whole of the property is to be divided equally between the 
surviving parent and the younger children, Then unless the 
children continue to live with the surviving parent and the 
step-parent they have no interest in the property of the second 
marriage. If however they continue to live with the surviving 
parent and the step-parent in the new household and it is 
possible to keep their share of the property separate, then on 
the death of the surviving parent they are entitled to receive 
their share in full and shall also receive three-fourths of the 
property which the surviving parent took to the second 
marriage. [f however their share has not been ‘kept separate 
itis to beregarded as property taken by the surviving parent 
to the second marriage.” 

It will be noticed that this authority, like the rest, does not 
say in so many words that the auratha acquires any new right 
to a one-fourth share on the re-marriage of the surviving 
parent. It says merely that if the auratha has not already 
received the one-fourth share he or she is to get it. This 
might mean that if the auratha son or daughter, who fas 
already become entitled to the awratha’s one-fourth share by 
reason of the death of the father or mother respectively, has 
not already claimed and taken that share, he or she shall be 
“entitled, and willof course be well-advised, to take it on the 
re-marriage of the surviving parent. But it might also mean 
that although the auratha son or daughter has not already 
become entitled to the one-fourth share because it was not the 
father or mother, as the case may be, who died, nevertheless he 
or she shall be entitled to claim that share from the surviving 
father or mother by reason of the re-marriage. Such a rule 
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would I think be eminently reasonable, and might be regarded 
as being supported by the ancient rule given in Yazathat. It 
would do away with the difficulty arising from the omission 
of any provision in Attasanklepa for the case of an auratha 
child who was not already entitled to the quarter share. That 
difficulty clearly arises if the rule in Attasankhepa be regarded 
as referring only to an auratha child whose share has already 
vested. It might of course be explained away by supposing 
that the learned author regarded the auratha whose right to: 
the one-fourth share had not already vested as only potentially 
auratha and therefore classed him or her with the younger 
Children, or it might merely be due to inadvertence, but neither 
of these explanations seems to me very probable. I have 
already pointed out that there is a tendency even in the older 
Dhammathats towards partition on re-marriage. The Yazathat 
recommends it; the Vannana recognises and approves of it ; 
the Panam says in so many words that the inheritance may be 
claimed on the re-marriage of the surviving parent ;a passage 
from Kungyalinga, cited in section 45 of the Digest, seems to 
recognise the children's right to claim half the property frony | 
the surviving parent at any rate in certain cases; and when 
the Attasankhepa itself says that if there is no auratha, the 
rest of the children are entitled to half the estate, Ido not 
think that we shall be doing ahy violence to its meaning if we 
suppose that when it says that the auratha has not already 
received the one-fourth share, he or she shall receive it on the 
re-marriage of the surviving parent, it means that the auratha 
as” such, whether already entitled or not to receive the one- 
fourth share, shall receive that share on the re-marriage of the 
surviving parent. One exception to the rule that children 
inherit only on the death of both parents is clearly established 
by the recognition of the rights of the auratha son or daughtex 
on the death of the father or mother. There are clear indica- 
tions of the recognition of two other exceptions, namely, the 
right of the auratha, whether or not entitled to the benefit of 
the ordinary auratha share, to take a one-fourth share on the 
re-marriage of the surviving parent, and the right of the 
children generally to partition on the re-marriage of the survi- 
ving parent. So far as this case goes, we are not concerned 
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with the latter of these exceptions except in so far as indica- 
tions of its recognition add to the probability of the recogni- 
tion of the second, and the case-law up to the present is against 
its recognition. 4 

The question to be decided in the present case is whether 
or not the auratha’s right to partition on the re-marriage of 
the surviving parent can be regarded as having been estab- 
lished. So far as the Dhammathats are concerned I am of 
opinion that it can, and it remains to be seen whether that 
opinion is borne out by the case-law on the subject. 

In Ma On v. Shwe O (1) the passage cited above from 
Vannana was considered and it was said that although without 
the consent of the surviving parent the younger children 
cannot obtain their shares, yet the surviving parent may, if so 
minded, partition the inheritance retaining his or her share, 
andas to the part so retained it is at his or her absolute 
disposai. In that case the father had died and the mother had 
not re-married. 

In Maung Hlaing v. Tha Ka Do (2) the passage from 
Vannana and Attasankhepa referred to above were consi- 
dered and it was taken as settled law thatif the widow 
ve-marries she is to take her half share of the joint property 
and the children by the former marriage are to divide the other 
half, the share of the auratha child being one-fourth of the 
whole. 

In Seik Kaung v. Po Nyein (3) the eldest-born child, a son, 
claimed one-fourth of the estate from his father, the mother 
having died and the father married again, and the tearned 
judges said,“ We do not think it open to reasonable doubt that 
when the father does marry again, the eldest son, especially 
if he be the eldest child, can claim a one-fourth share of the 
general joint estate of the parent.” They went onto say 
that this is in accordance with paragraph 2 of section 2, Book 


X of Manugye, which as I have said above I consider open to- 


doubt, but, however that may be, the case is on all fours with 
the present case, and, if it is good law, is sufficient for the 
decision of this case. 


(1) S.J.L.B., 378. (2) P.J.L.B. 65. 
(3) 1 L.B.R., 23. 
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The Full Bench case of Ma Thin vy. Ma Wa Yon (4) was 
the converse case where an only daughter sued her mother on 
her re-marriage after the father’s death for a one-fourth share 
of the parents’ joint estate, and it was held that she was 
entitled to get it, one of the learned Judges, after considering 
the authorities saying, “As a matter of fact partition of 
property is generally effected on a second. marriage and the 
principle appears to be that a single child gets one-fourth of 
the joint estate, the mother getting three-fourths; while if 
there are a number of children the mother takes half and the 
other children take half between them.” I may note that it 
is not clear what the learned Judge meant by “ other” child- 
ren, and that I know of no authority in the Dhammathats for 
the proposition that if there is only one child its share is only 


* one-fourth. 


In Mi Hlaing vy. Mi Thi (5) it was said that the texts 
giving the auratha daughter the right to claim one-fourth do 
not authorise herto claim one-fourth from her mother at 
least when her mother has not married again. That is of 
course correct. 

In Mi The O.v. Mi Shwe Mi (6) it was held in. Upper 
Burma that after the death of the father the eldest daughter 
cannot claim one-quatter of the estate from her mother even 
though the latter marries again. The question which arose 
in that case was the coaverse of that which arises in the 
present case and therefore it is not necessary for me to 
consider it. I may say however that I doubt whether the 
decision is good law, and that it is contrary to the decision of 
the Full Bench of this Court in Ma Thin v. Ma Wa Yon {4). 

In Shwe Po v. Maung Bzin (7) the mother died, and the 
father married again. The only son claimed that he was 
entitled on his father's re-marriage to half the estate. It was 
taken as settled law both in Upper and Lower Burma that the 
father was entitled to at Jeast one half of the property, and 
that the son was entitled to one-fourth on the father’s second 
marriage. 

The effect of the case-law would therefore seem to be that 
it is settled that on the death of the mother and the re-marriage 


(4) 2 L.B.R., 255.- (5) (1914-17) 2 U.B.R., 40. 
(6) (1914-17) 2 U.B.R., 46. ()8 L.B.R, 115. 
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of the father, the auratha son is entitled to get from the rate 
father one-fourth of the estate. This view may originally | Mauxe 
have been based on what is a doubtful text in Manugye, but it Sone heme 
is reasonable and js in acccrdance with the tendency in the may Tam 
Dhammathats towards exceptions to the rule that children do — 
not inherit until the death of both parents. 

I hold therefore that the lower Courts were right in find- 
ing that Tun Shein is entitled as against his father to one- 
fourth of the property jointly acquired by his father Shwe 
Ywet and his mother Ma Nge during their marriage. 

No other point was argued in the appeal and on the fact 
the two lower Courts have come to concurrent findings. 

The appeal is dismissed with costs. 





Before Mr. Justice Robinson, Chief Judge, _, Civil 
and Mr. Justice Maung = . proceed 
(1) MRS. KIRKWOOD alias MA THEIN, (2) MA SHWE ea 
YU v. (1) MAUNG SIN, (2) MA NGA MA. pr Ey 
Higinbotham—for appellants. 28h, tot 


Hay with Thein Maung—for respondehts. 

Appeals to the Privy Council—Security other than cash or 
Government securities—Civil Procedure Code—Order XLV, Rule 7. 

‘Whilc an applicant for leave to appeal to the Privy Council may move * 
the Court to permit security to be furnished in some other form than 
cash or Government securities, the Court must be so moved before or at 
the time of hearing the application for leave to appeal. If no such 
order is obtained at the timc of the grant of the certificate, security must 
be furnished in cash or Government sccurities within the period allowed 
by Rule 7 of Order XLV. 

Robinson, C.J., and Maung Kin, J—The decree of the 
Appellate Court in this case was granted on the 18th of April 
1921. On the 13th of July, 1921, an application for leave to 
uppeal to His Majesty in Council was filed and came on for 
hearing on the 8th of August 1921, when an order was passed 
that the certificate must be granted. 

Owing to a recent ruling of their Lordships of the Privy 
Council in respect of the contents of such certificates in 
c ertain cases, it was ordered that the draft certificate should 
be submitted for approval before being submitted for signa- 
ture. This was done, and the draft certificate was approved 


on the 18th of August, 1921. 
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The usual notice to the appellants to furnish security 
within the time allowed by Order 45, Rule 7, of the Civil 
Procedure Code, was issued on the 18th of August 1921, and 
at the same time a copy of the certificate bearing date the 
18th of August 1921, was furnished to counsel for the 
appellants. 

On the 21st of September, 1921, an application was filed 
by the appellants setting out that by an order, dated the 8th 
of August 1921, this Court was pleased to order the issue of 
the certificate for leave to appeal. Petitioners prayed that 
one Ma Aye was willing to stand surety on the security of 
her paddy lands,‘the value of which is set out. A draft 
mortgage bond was filed, and it was prayed that her security 
might be accepted. It further prayed that, in case the time 
for furnishing security fell short of the period allowed, an 
extension of time may be granted, and that Ma Aye’s attorney 
may be allowed to execute the mortgage bond, 

On the 28th of October, 1921, a further ‘application was. 
filed, in which it was set out that petitioners’ attention had 
been drawn to the amendment of Order 45, Rule 7, introduced 
by Act 26 of 1920, and they prayed to be allowed to file an 
affidavit in support of their previous application. The 
affidavit was intended to show that an order should be made 
as prayed on the ground of special hardship. 

A preliminary objection has been taken that the appli- 
cations are barred by time, that the time for furnishing 
security has already elapsed, the leave to appeal can, there- 
fore, not be granted and that the certificate must be 
cancelled. 7 

We have heard Counsel as to this preliminary objection 
and have reserved consideration of the merits of the applica- 
tions until the objection has been decided. 

It may be conceded that the procedure adopted by the 
petitioners was in accordance with the rules of this Court 
prior to the passing of Act XXVI of 1920, By that “Act 
several important changes were made in Rule 7 of Order 45. 
The period within which the applicant was to furnish security 
was altered from six months to three months from the date 
of the decree, the Court being granted a discretion to extend. 
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the period of three months up to a further period of sixty 
days. No change was made in the provision that security 
might be furnished within six weeks from the date of the grant 
of the certificate. 

A further amendment was made in sub-clause (a) by 
inserting the words “In cash or in Government securities ” 
after the word “ security.” The result of this amendment is 
that applicants are bound to furnish security in cash or in 
Government securities, but a proviso is further insertéd 
allowing the Court to permit on the ground of special hard. 
ship some other form of security to be furnished. The result 
of these changes is that one of the two alternative periods 
within which security must be furnished is altered, and further 
that the security must be furnished in cash or in Government 
securities, unless a special order is obtained from the Court 
to the contrary, in accordance with the provisions of the 
proviso that has been inserted. 

Security has not been furnished within three months from 
the date of the decree. No application for any extension of 
that period was made and the applicant has, therefore, to 
show that he has furnished security within six weeks from 
the date of the grant of the certificate. It is equally clear 
that he has not done so, but it is urged that he proceeded 
strictly in accordance with the rules of this Court and that, 
therefore, his application should be granted. 

We have been referred to recent Rules which have been 
published by this Court only a short time ago. They were 
drawn up before the amending Act was passed and may have 
to be amended, but they do not govern the applications before 
us which were made before they came into force. The 
previously existing Rules were abrogated by the amendment 
of the Act with reference to which they were passed. 

The proviso to sub-rule (1) of rule 7, lays down that 
“ The Court at the time of granting the certificate may, after 
hearing any opposite party who appears, order, on the ground 
of special hardship, that some other form of security may be 
furnished: Provided further, that no adjournment shall be 
granted to an opposite party to contest the nature of such: 
security.” 
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The whole of the amendments made by this Act were 
clearly intended to combat delays in the matter of appeals to. 
His Majesty in Council, and special provision is made that, 
as an ordinary rule, the security to be furnished shall be 
furnished in cash or in Government securities, and while the 
proviso allows some- other form of security, it provides 
against any delay by reason of such permission being given 
by requiring that the order for such other form of security 
must be passed at the time the certificate is granted. By 
this means the period of six weeks from the date of the 
grant of the certificate within which security must be 
furnished is not extended. - While, therefore, it was open to 
the applicant to move the Court to permit security in any 
other form to be granted, it is essential the Court should be 
so moved before or at the time of the hearing of the applica- 
tion for leave to appeal when a certificate would be granted, 
If no such order is obtained at the date of the grant of the 
certificate, security must be furnished in cash or in Govern- 
ment securities within the period allowed by Rule 7 as 
amended. 

Security has not been furnished and we must, therefore, 
allow the objection, with the result that leave to appeal will 
not be granted and the certificate must be treated as 
cancelled. 

The applications are, therefore, dismissed with costs 
Advocates’ fees five gold mohurs. 
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Before Mr. Justice Pratt. 
R. M. P. A. ANAMALE CHETTY v. Mrs. BASCH alias 
MA THL.* 
Campagnac—for Applicant. 

; Patker—for Respondent. 

Order for disposal of property by Criminal Court—Criminat 
Procedure Code, section 517—Pledge of goods received in good faith 
from the person in possessions . 

A entrusted some jewellery to B to sell for her, but instead of selling 
B pledged it to. B was subscquently convicted of criminal breach of 
trust with respect to the jewellery and the convicting Magistrate ordered 
oe ervey to be returned to A. C applied to have this order set 

Held,—that the Magistrate’s order would have been justified only if it 
could be shown that there was bad faith on the part of C in accepting the 
jewellery in pledge ; and that as he appeared to have acted in good faith, 
he was entitled to have the jewellery returned to him. 

Stephen Aviet v. King-Emperor, 4 L. B.R., 25—followed. 

Kong Lone v. Ma Kay, 4 \..B.R., 13—distinguished. 

Nanalal Babu v. Maung Tun Yan, 4, B.L.T., 170—dissented from. 

Some time about the beginning of August 1920, the date is 
uncertain, Mrs. Basch made over a pair of diamond bangles, 
two diamond rings, a diamond pin and a pair of diamond ear- 
studs (Nadaungs) to Maung Gyi, a gold-smith, to sell on her 
account in order to’raise money required by her for the 
purchase of a house. 

Maung Gyi was a person in whom she placed the fullest 
confidence in fact, as she said, she considered him almost as 
her son. 

Instead of selling the jewellery Maung Gyi pledged the 
diamond pin to Anamale Chetty on the 8th August, the ear- 
studs on the 8th September and the diamonds from the rings 
on the 10th September. 

On each occasion Maung Gyi and his wife executed 
promissory notes for the sums advanced and for the money 
borrowed on the 8th August and 5th September. Maung 
Aung Nyun, a client of the Chetty, also signed the promissory 
notes. 

Maung Gyi was convicted of criminal breach of trust with 
respect to these articles and the Magistrate without giving 

* Revision of the order passed by Maung Ba Kin, Eastern Subdivi- 
sional Magistrate, Rangoon. 
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192 reasons and apparently without hearing the Chetty ordered 

pens the return of the diamonds and jewellery to Mrs. Basch. — 
CHkTTY I am asked to revise this order on the ground that the 
dite, casi jewellery was handed to Maung Gyi by Mrs. Basch for 

“__""" disposal, that he did not obtain possession fraudulently and 

that the money was advanced by the Chetty in good faith. 

It is contended on behalf of the Chetty that under section 
178 of the Contract Act a person, who is in possession of any 
goods may make a valid pledge provided that the pawnee acts 
in good faith, and under circumstances, which are not such as 
to raise a reasonable presumption that the pawnor was acting 
improperly ; and provided also that such goods have not been 
obtained from their lawful owner by means of an offence or 

. fraud. 

In the present instance possession was not obtained 
wrongfully, Maung Gyi was entrusted with the articles to 
sell and had he sold them the property therein would <un- 
doubtedly have passed to the buyer. 

It is difficult to see why the Chetty should hesitate to take 
in pledge articles which he admittedly might have bought 
without fear. In Stephen Avjet v.° King-Emperor (1) A 
entrusted some jewels to B to sell. Instead of selling them B 
gave them to his niece C, who pawned them to D, 

B was convicted of criminal breach of trust and the 
Magistrate ordered the return of the jewels to A. 

Irwin, J., set aside the order and directed the return of 
the jewels to D, laying down the broad principle that 
as Ahad given the jewels to B to dispose of for money he 
was not entitled to the assistance of a Criminal Court in 

them from a person to whom they were so 
f, 

On behalf of Mrs. Basch it is argued that the pawnee was 
not acting in good faith and must have known that there was 
something suspicious about the transactions. It is argued 
that the jist of articles made by Inspector Xavier when he 
searched the Chetty’s house, shows that in the course of some 
two months he advanced to Maung Gyi upwards of Rs. 60,000 
aand received in pledge property to the value of Rs. 2,50,000 and 

(1) IV L.B.R,, 25. 
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that hs must have known Maung Gyi had no right to dispose 
of all this property. Anamale was not cross-examined as to 
this list and was a witness for the prosecution in the breach 
of trust case. 

He did not attempt to conceal the articles pledged from 
the police, and apparently the loans and the articles pledged 
were duly entered in his accounts in the ordinary course of 
business. There is nothing on the record as it stands to 
show that there was anything in the transactions to raise a 
reasonable presumption in the pawnee’s mind that the pawnor 
was acting improperly. 

Maung Gyi was a person, who was highly trusted, and was 
given jewels to dispose of by jewellers of standing, as trans- 
pires in other proceedings. He was introduced to the Chetty 
by Maung Aung Nyun, a goldsmith and client of his, who 
actually signed two of the three promissory notes taken for 
the advances on the articles in question as a guarantee of the 
genuineness of the transactions. 

The circumstances are not similar to Kong Lone v. Ma 
Kay (2) since in that case there was prima facie evidence 
that the jewels had been obtained by fraud. 

I cannot agree with the obiter dictum of Twomey, J., in 
Nanalal Babu v. Maung Tun Yan (8) that, in the case of a 
broker, who sold jewels and misappropriated the sale proceeds, 
if the accused had pledged the jewels instead of selling them, 
it would be right to order the restoration of the jewels to the 
complainant. 

The Magistrate would not have been justified in ordering 
the return of the jewellery to complainant in the present case 
unless it was shown that there was bad faith on the part of the 
Chetty. This has not been found by the Magistrate, who has, 
as I have already pointed out, given no reasons for his order. 

The Chetty may well have regarded Maung Gyi as a broker 
and acted in good faith. I am quite. in accord with the 
principle enunciated in the Aviet case (1). 

It is not for the Criminal Court to usurp the functions of a 
Civil Court and assist complainant in recovering from the 
person to whom they were disposed of goods which were made 

(2) IV L.BR., 13. (8) 4 BLL.T., 170 
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aed over to the accused to dispose of; merely because the accused! 
R.M.P.A. did not dispose of them in accordance with the instructions 
ANAMALE ‘ hii 
Curry 8iven to him. 
ww Pe I set aside the Magistrate's order and direct that the- 
BS: BASCHIC articles in question be returned to the applicant R.M.P.A. 


Anamale Chetty. 





PULL BENCH. 
Civil Before Mr. Justice Robinson, Chief Judge, Mr. Justice Maung 


Peer Kin, Mr. Justice Pratt, Mr. Justice Heald and Mr. Justice 
1921. Duckworth. 

August 25h, MAUNG SIN, MA NGA MA v. Mrs. KIRKWOOD alias 
ie MA THEIN, MAUNG AUNG, MAUNG BYAUNG.* 


Thein Maung—for appellants. 
J. A. Maung Gyi-for Ist respondent. 
May Oung—(Amicus Curiae). 


Buddhist Law: Inheritance—Orasa—Position and Rights of— 
Definition of— 

On a reference of certain questions regarding the position and rights of” 
an Orasa child to a Full Bench, it was held, 

Per C.J., Maung Kin, J., Heald, J. and Duckworth, J., that— 

(1) in a family consisting of both sors and daughters, a child can 
acquire the full status of Orasa before the death of either parent ; 

(2). in such a family if the eld@st born child isa daughter and reaches: 
an age when she is competent to-take her mother’s place, no son cun 
become Orasa ; 

(3) in such a family the question which child is Orasa can be decided: 
before the death of either parent; 

(4) there cannot be two Orasas in a family ; 

(5) sons are not as Such preferred to daughters as Orasa ; 

(6) if the eldest born child is a daughter and is competent she is Orasa. 
and as Orasa can on her mother's death claim from her father a quarter 
share of the estate. In certain circumstances her children have a claim to 
preferential treatment in the division of the estate. 

Per C.J., Maung Kin, J., and Duckworth 
eldest born son, and predeceases his parents, children have a right te- 
preferential treatment. If the eldest born son dies before he becomes 
competent to take his father’s place, a younger son,. being fully. qualified, 
may become Orasa, and if that son predeceases. his. parents, his children 
have a right to the same preferential treatment. Ifthe eldest born child is. 
a daughter and predeceases her parents after she becomes competent to 
take her mother’s place, her children havea right tothe same preferential. 








* Reference made in Crvil tat Appeal against the judgment passed.” 
by D. D. Nanavati, Esq:, District Judge, Hanthawacdy. 
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-treatment; but it is doubtful if a younger daughter who is younger than a 
gon can ever take the place of the eldest born daughtcr who is-not 
competent or dies before she becomes able to take her mother's place. 5, 

Per Heald, J.—Ina family where the eldest born child is a daughter 
and is competent, there can be no Orasa son and there can be no son whose 

-children have a right to preferential treatment in the division of the 
Parents’ estate. 

Per Pratt, J.—In a family consisting of sons and daughters @ child can 

-attain the full status of Orasa prior to the death of its parents, in so far 
that, if he or ‘she predeceases his parents, his or her children may be 

-entitled to preferential treatment in the division of the parents’ estate. 

(2) In such a family where the eldest child is a daughter no son can 
become Orasa until his father dies, subject to the proviso that the eldest 

: daughter attained her majority before her death. 

- (3) The question as to which is the Orasa can be decided before the 
death of either parent so far only as the right of representation is 
concerned. 

(4) In such a family there cannot be two Orasa children in the sense of 
children whose offspring would in the event of their parents’ death be 
entitled to claim an equal share with their younger uncles and aunts. But 
it is conceivable that where the Orasa eldest child was a daughter and the 
eldest son uttained his majority before his father's death, he would on his 
father’s death be entitled to rank as Orasa for the purpose of claiming one- 
fourth of the estate from his mother, 

(5) Sons are not always preferred to daughters as Orasa. 

(6) In such a family where the eldest child is a daughter there cannot be 
an Orasa son, who predeceasing his parents can transmit to his childrgp a 
right to prefcrential treatment in the division of the estate, assuming that 
the eldest child attained majority and did not forfeit her status as Orasa. 

{7) The chdest child, being'a daughter, can transmit to her children this 
right to preferential treatment. 

Po Zan v. Maung Nyo, 7 L.B.R., 27; Ma Mya Thu v. Maung Po 
Thin, P.J.L.B., 585; Ma Nan Gyaw v. Maung Shwe Ket, 10 Bur.L.R., 
234 ; Maung San Dwa vy. Ma Min Tha, Chan Toon's L.C., Vol. 11, p. 207; 
Po Hman v. Maung Tin, 8 L.B.R., 13; Ma Saw Ngwe v. Ma Thein 
Yin, 1 L.B.R,, 198 and Ma Thin v. Ma Nyein B, 3 B.L.T., 6--overruled. 

Mi Min Din v. Mi Hle, (1904-06) 2 U.B.R., Bud. Law: Inheritance, 
p- 11—dissented from. 

Tun Myaing v. Ba Tun, 2 L.B.R., 292; Mi The O v. Mi Shwe 
(1914-16) 2 U.B.R., p. 46; Nga Lu Daw v. Mi Mo Yi, (1914-16) 2 U.B.R., 
p, 66 at p. 72; Mi Kin Lat v. Nga Ba So, (1904-06) 2.U.B.R., Bud. Law: 
Divorce, p. 3; Ma Ba We v. MiSa U,2.L.B.R., 174 at p. 182; Maung 
Hye v. Ma Sein, 9 L.B.R., 191; Ma Lay vy. Tun Shwe, 10 L.B.R., 10; 
Ma Ae v. Ma Myit, P.J.L.B., 48; Maung Seik Kaung v. Maung Po 

Nyein, 1 L.B.R., 23; Ma Thin vy. Ma Wa Yon, 2 1.B.R., 255, F.B.; 
Tha Tu v. Maung Bya, 4 L.B.R., 181;Ma Ein Thu v. Maung Hla Dun, 
5 B.L.T., 73; Ma Kyi Kyi v. Ma Thein, 3 L.B.R., p.8; Mi Saung v. Mt 
Kun, Chan Toon's L.C., Vol. 1, p. 198 at p. 204 per Jardine, J.C. ; Ma Mi 
vy. Ma Myit, Chan Toon's L.C., Vol. I, p. 275; Ma Mya Thu v. Maung Po 
Thin, Chan Toon’s L.C., Vol. Il, p. 61; Anleathan v. Mi Tha Ta U, 

Chan Toon’s L.C., Vol. Il, p. 65; Maung Seik Kaung v. Maung Po 
WNyein, Chan Toon’s L.C., Vol. II, p. 67; Sarkar’s Hindu Law of 
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Adoption, 2nd Edn., p. 57; Ma Saw Ngwe v. Ma Thein Yin, Chan Toon’s 
L.C., Vol. I, p. 210, Conflict of Authority, Vol. 1, p. 37; Ma Gun Bon 
v. Maung Po Kywe, (1897-1901) 2 U.B.R., p. 66; Po Sein v. Po Min,3 
L.B.R., 45; Ma Su v. Ma Tin, 6 L.B.R., 77: Conflict of Authority on 
Buddhist Law, Vol. 11, p. 51; Tha Dun v. Waing Gyi, Civ. 2nd Appeal 
No. 302 of 1909 of the J.C.U.B.'s Court; Stokes’ Hindu Law Books, 
410; Mayne's Hindu Law, p. 82 (7th Edn.) ; Tagore Law s.ectures, 1880, 
p. 515, cf. Forchammer's Jardine Prize Essay, p. 49; Stokes’ Op. Cit., p. 
498; Ma Hnin Bwin v. U Shwe Gon, 8 L.B.R., 1; Ma Thiv.Ma Nu, 
S.J.L.B., 70; Mi Saung v. Mi Kun, S.J.L.B., 115; Maung Po Lat v. Mi 
Po Le, S.J.U.B., 212; Ma On v. Ko Shwe O, $.J.L.B., 378; Maung Sa So 
v. Mi Han, (1892-96) 2 U.B.R., p. 171; Ma Min Tha v. Ma Naw, (1892-96), 
2U.B.R., p. 581; Maung Pan v. Ma Hnyi, (1897-1901), 2 U.B.R., p. 1043 
Anleathan v. Mi Tha, Ta U, P.J.L,B , p. 625; Maung Hinn’v. Maung 
Po Thin, 1 L.B.R., 50; Ma Hnin Gaing v. Ma Tha Li, 4 B.L.T., 743 Mt 
Saw Myin v. Mi Shwe Thin, (1910-13), 1 U.B.R., 125; Ma Thit v. Maung 
Tun Tha, 8 B.L.T., 188 ; Maung Ka Guv. Ma Hnin Ngwe, 8 B.L.T., 1965 
Nge E v. Nga Aung Thein, (1914-16), 2 U.B.R., 3: i Hiaing v. Mi Thi, 
(1914-16), 2 U.B.R., 40; Shwe Po v. Maung Bein, 8 L.B.R, 115; Kyt 
Hlaing v. Ma Htu, 8 L.B.R., 189; Ma Sein Ton v. Ma Son, 8 L.B.R., 
601; Chan Tha v. Mi Ma Pyu, 9 B.L.T., 95; and Tun Tha v. Ma Thit, 
9 L.B.R., 56—referred to. 





















The following reference was made by the Chief Judge and 
Mr. Justice Duckworth to a Full Bench under section 1% of 
the Lower Burma Courts Act :— 

* Robinson, C.J.—Plaintiffs are the children of Po Cho who 
was the eldest son of U Baw and Daw Hmo. Their eldest 
child was Ma Nyein Aung. Po Cho grew up and worked with 
his father managing the family property, He took a more 
prominent part in this filial duty than most sons probably do. 
He was of age and fully competent to succeed his father 
as head of the family and he satisfied all those conditions 
which lead to the special recognition of a child as the Orasa. 
In ordinary parlance he would no doubt he the child spoken 
of as the Orasa of the family. He died, however, some thirteen 
days before his father. 

Ma Nyein Aung was.the eldest child of the family and ix is 
not denied that she was of age and competent in every way to 
take her mother’s place. She survived both her parents. 

Plaintiffs claim to be entitled to a one-fourth share in the 
estate by reason of the fact that their father was the Orasa 
child. Ifhe was not, they would only be entitled to a one- 
sixteenth share, 

So long as both parents were alive, itis agreed that Po Cho 
and Ma Nyein Aung were each presumptively the Orasa and 
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‘on behalf of the defendants it is argued that the question as 
to which of these two children would eventually be the Orasa 
depended on which of the two parents died first. Daw Hmo 
died first and on her death it is said Ma Nyein Aung became 
the Orasa and Po Cho lost all chances of gaining that status. 
His children would, however, not be entitled to more than 
one-sixteenth, as on Daw Hmo’s death he lost even his 
presumptive status, and he would only have ranked as a 
younger child, even if he had survived his father. 

On the other hand, it is urged that Po Cho having reached 
full age and satisfied all the conditions required for an Orasa, 
he actually held that status, and this long before Daw Hmo 
died ; and once an Orasa, always an Orasa. There cannot be 
more than one Orasa ina family and once there was a fully 
qualified Orasa, that status did not devolve on any other child. 
It is urged that it was impossible to hold that the question who 
was the Orasa was a matter of chance, to be decided accor- 
ding as one or other of the parents predeceased the other. 
It was also urged that a son, if competent, always took prece- 
dence over an elder daughter. 

The Dhammathats clearly recognize the possibility of a 
child who has reached full status of Orasa predeceasing his or 
her parents by making provision for preferential treatment of 
that child’s children. Reference may be made tothe Dhamma 
and Manugye in section 162 of the Digest. Both clearly refer 
to an Orasason and the former applies a similar rule in the 
case of females. This provision the Manugye omits, and it 
may therefore be argued that the Dhamma was referring to a 
family having daughters only. The full status of Orasa can, 
however, apparently be achieved before the death of either 
parent. If that is so, it may considerably affect the other 
questions that arise in this case. Counsel for both sides urge 
that there cannot be two Orasas in one family, but they use 
the argument to suit their own cases. It may be that in such 
a family as this, the question as to whether Po Cho or Ma 
Nyein Aung was tobe treated as the Orasa could not be 
definitely decided until one or other of the parents died. Or 
it may be that the true view is that in such a family, the son 
ousts the daughter from the position, so that no question as to 
Ma Nyein Aung could arise. It seems clear that once a son 
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i985: has achieved the status, the fact that he predeceases his 
Mavye Sty parents or his father does not permit of a younger son 
Mis. Succeeding to that position. 

Kixxwoop, There are many and difficult questions arising in the case 
and the state of the decisions as to one or more of them is to . 
leave these questions in considerable doubt. The Dhamma- 
thats are confused and contradictory and it appears almost 
impossible to reconcile them. It may be that those dealing 
with daughters as Orasas were intended to refer only to 
families in which there were daughters alone. The exact 
meaning to be assigned to the words “tha” and “thami” 
must be considered and it will also be necessary to consider 
the exact meaning to be given to the word “ Orasa” when the 
child predeceases and when he or she survives the parents. 

I have I think written enough to indicate the questions that 
arise and the great difficulty there must be in coming to a 
decision. The matters involved are of the greatest importance 
to Burman Buddhists and some or all of them are constantly 
arising. It is, I therefore think, necessary to refer the following 
questions to a Full Bench :— 

1. In a family consisting of both sons and daughters, can 
any child acquire the full status of Orasa prior to the 
death of either parent ? 

2. If so, in such afamily where the eldest child isa 
daughter, can any son become Orasa until! his father 
dies ? 

In such a family, can the question which child is the 

Orasa be decided before the death of either parent ? 

. Can there be in such a family two Orasas? 

. Are sons always to be preferred to daughters as Orasa? 

In such a family, can there be an Orasa son who prede- 

ceasing his parents can transmit to his children a right 
to preferential treatinent in the division of the estate ? 
7. If so, can the eldest child, being a daughter, on her 
mother predeceasing her father, claim a quarter share 

as Orasa or transmit toher children a right to pre 

ferential treatment in the division of the estate. 
Duckworth, J.—For the purpose of this appeal the following 
facts will suffice. 


e 
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Daw Hmo predeceased her husband U Baw. U Baw died 
some years later. viz., on the 28th December 1907. . Their 
eldest son (not their eldest child) Maung Po Cho died on the 
13th December 1907, or some twelve days prior to his father. 
He was about 40 when he died. 

Their eldest child was a daughter, Ma Nyein Aung, itis 
died after both her parents. The plaintiff-respondents are 
the issue of Maung Po Cho, and the appellant-defendants are 
the younger son and daughter of Daw Hmo and U Baw. 

The plaintiffs prayed for a quarter share in the estate as 
representing Maung Po Cho, whom they claim was the 
“ Orasa” son of U Baw and Daw Hmo. . 

On the other hand, it is contended that the Orasa was Ma 


Nyein Aung, as being the eldest competent child and daughter _ 


of Daw Hmo and U Baw—the former having predeceased the 
latter. The real question in this appeal is,'which was thé 
Orasa—Ma Nyein Aung or Maung Po Cho? The learned 
Judge of the District Court following the cases of Po Hman v-. 
Maung Tin, 8 L.B.R., 113, Po Zan v. Maung Nyo, 7 L.B.R., 27 
and Tun Myaing v. Ba Tun, 2 L.B.R., 293 decided, with 
apparent reluctance, in favour of plaintiffs, viz., that Maung Po. 
Cho was the Orasa son, and that by right of representation tie: 
plaintiffs were entitled to a quarter share. 

Maung Thein Maung on behalf of the appellants relied 
upon sections 30 to 33 and section 163 of U Gaung’s Digest, 
sections 155 to 159 of the Attathankepa Dhammathat, and to 
the views expressed by Messrs. Tha Gywe and May Oung iri 
their published works. Mr. Lentaigne relied chiefly upon the 
decision in the case of Po Hman v. Maung Tin already 
referred to. Ma Nyein Aung was admittedly an adult at her 
mother’s death, and Po Cho wasan adult and had admittedly 
assisted his father in his work right up to the time of his (Po 
Cho’s) death. It is clear that both of them were competent to: 
be the Orasa. It is not denied that if Maung Po Cho was the 
Orasa, the plaintiffs’ share is one-quarter, and that it is only 
one-sixteenth if Ma Nyein Aung was the Orasa daughter. In 
Lower Burma, the last and most decisive case on the subject 
is that of Po Hmanvy. Maung Tin. Here the mother died 
first, but it was held that Po Hman ousted the elder daughter 
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from the position of Orasa as soon as he reached competent 
age. In Po Zanv. Maung Nyo (1) it was the father who died 
first,—so in any case the decision was correct, but it was 
tacitly assumed that the result would have been the same, 
even if the mother had died first. Section 150 of the Digest 
was quoted to show that sons are preferred to daughters, but 
section 49 was not referred to. This latter section seems to 
deal with them on equal terms, at any rate in regard to their 
family duties. There is, | think, little doubt that there can be 
only one real Orasa in each family, but, in order to reach the 
status of an Orasa, a person must attain majority and be 
competent, see the case of Tun Myaing v. Ba Tun (2). Tf these 
conditions are fulfilled, the Orasa can pass on his rights to his 
heirs, if he dies. Ifthe person is incompetent or dies before 
attaining majority, then no doubt his rights devolve. In the 
case of Ma Mya Thuy. Maung Po Thin (3), the father died 
first, so of course the son was preferred to elder daughters. 
Section 163 of the Digest shows that the eldest child’s heirs, 
when she is a daughter, receive preferential treatment. The 
Dhammathats undoubtedly contemplate a female being Orasa. 
Of course section 163 is not applicable if there is or has been 
an Orasa son, but if there isan Orasa daughter I fail to see 
why at her death the position of Orasa should pass to the 
younger brother or sister, (2 L.B.R. 292), or why in her lifetime 
a younger brother on reaching competent age should be able 
to oust her from her position. In my opinion it is quite clear 
from the majority of the Dhammathats , quoted in sections 36 
31 and 33 of the Digest that, in a family composed of sons and 
daughters, until one of the parents dies, there is, technically 
speaking, no Orasa, though the eldest son is usually so styled, 
and that, if the father dies first, the eldest son, if competent 
anda major, automatically becomes Orasa, whereas if the 
mother dies before the father, the eldest competent daughter, 
if a major, occupies that position—in either case as taking the 
place of the father or mother in the family. If the eldest son 
or daughter, as the case may be has reached competent age and 
then predeceased his or her parents, leaving issue behind, there 
is then no Orasa at all, but the said issue receives preferen- 
tial treatment. The point seems to me to be that none of the 
(1) 7 L.B.Re, 27. (2)2 L.B.R., 292. (3) P.J.L.B., 585. 
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Lower Burma rulings has really dealt with the question of the 
eldest child’s rights when that child is a daughter and the 
family consists of both daughters and sons, and the mother 
predeceases the father. What appears to me to be the correct 
Law was suggested by McColl, A.J.C., in the case of Mi The 
-O v. Mi Swe (4) and in Nga Lu Daw v. Mi Mo Yi (5). This is 
‘with some slight difference, what | have already stated above, 
It appears, moreover, to have been the view taken by Mr. Chan 
‘Toon in his Principles of Buddhist Law, page 108. The eldest 
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daughter or son, as the case may be, obtains the Orasa share * 


or one-quarter as a right—the former on the mother prede- 
ceasing the father and the latter on the father predeceasing the 
smother (Digest sections 30, 3t and 33). This of course is only 
sso when the daughter or son was competent to fill the 
position of the deceased parent. The deciding factor as to 
whether the privilege falls to a female or a male is the sex of 
the parent who dies first. For instance, if the mother dies first 
there would be no object in giving a quarter share to the 
-eldest son because his father is still alive. In this connection 
ssections 155 and2156 of the Attathankepa must be considered— 
‘they bear out the view now taken. The authority of this 
Dhammathat is questioned by the unknown author of the 
‘introduction thereto, but ir my opinion, it carries great 
weight. It was compiled by the late Kin Wun Mingyi, U 
Gaung, C.S.I., a learned Minister of the Burmese ‘Kings, who 
had a vast knowledge of Burmese Buddhist Law, as applied 
-amongst his people. Its value has been recognized by the 
British Courts, both in Lower and Upper Burma. Sir George 
‘Shaw in the case of Mi Kin Lat v. Nga Ba So (6) made some 
-observations which show his respect for it. Sir Herbert 
“White, C.J., in the case of Ma Ba We v. Mi Sa U (7) expressed 
inis satisfaction with its authority, and Sir Daniel Twomey in 
‘the case of Maung Hme v. Ma Sein (8) and again in Ma Lay y, 
Tun Shwe (9), laid great stress upon it. The Yazathat, the 
first Dhammathat quoted in sections 44, 45 of the Digest 


(4). (1914-16) 2 U.B.R., p. 46. 
(5) (1914-16) 2 U.B.R., p. 66 at p. 72. 


(6) (1904-06) 2U.B.R., B.L., Divorce, p. 3. (8) 9-L.B.R., 191, 
47) 2 L.B.R., 174 at p. 182. (9) 10 L. 
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supports this view in the first portion set out. The remarks- 
in the case of Ma Me vy. Ma Myit (10) that the eldest daughter’ 
only succeeds as Orasa where there are no sons were mere 
obiter dicta as the decision of the point was unnecessary. 

In the case of Maung Seik Kaung v. Maung Po Nyein (1ty 
it seems. to me that the real point was dimly foreseen, but it 
was thought that the Dhammathats did not clearly enunciate 
the principle that the daughter could claim a quarter share | 
from her father on her mother’s decease although there were 
indications of it. It was, however, admitted that some of the’ 
Dhammathats gave ‘the quarter or Orasa share to the eldest 
child, (é. e. 095: not co>t scose§o:) and that only occasional’ 
passages put the daughter in an inferior position to the son.. 
In that case too, the mother died before the father and the son 
was claiming against his father on the latter’s re-marriage. 
The references made in the ruling to sections 155 to 159° 
Attathankepa Dhammathat are vitiated by the fact that the 
younger “sons and daughters’’ are mentioned in the Burmese 
Script, whereas,in the English translation they are collectively 
referred to as younger children. The learned Judge also: 
seems tome to have misinterpreted sections 32 and 33 of the- 
Digest and, though he referred to it, did not bear in his mind 
section 3, Book X of the Manugye. In the case of Ma Thin v. 
Ma Wa Yon (12) the converse case was discussed, but the- 
question now raised was-not decided. The Vilasa, section 33: 
of the Digest, page 84, Vol. I, entirely favours the position 
which I now take up. In the case of Tun Myaing v. Ba Tun(2) 
Birks J. said “It.is settled Law that on the death of one: 
parent itis only the eldest child (not son). that can claim a 
quarter share during the lifetime of a surviving parent.” The 
case of Tha Tu v. Maung Bya (13) does not materially assist 
us. In that case, as reported, there were no sons but 5- 
daughters, and the eldest was naturally given her quarter: 
share. The case of Po Zan v. Maung Nyo (1) implies that the 
Texts in section 163 of the Digest apply exclusively to families. 
consisting of daughters only, but the view adopted in the case- 





(10) P.J.L:B., 48. (11) 1 L.BLR,, 23. 
(12) 2 L.B.R,, 255, F..B. 181. 
(1) 7L. B.R., 27. 292, 
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of Ma Ein Thu v. Maung Hla Dun (14) is distinctly opposed to 
this implication, and the view taken in this last case is 
supported by section 15, Book X of the Manugye. Section 150 
of the Digest referred to in Po Zan’s case does indeed appear 

+ to place daughters in an inferior position to sons, even though 
the son may be the youngest child, but it seems fo me that the 
superiority of the son has been judicially recognized only in 
“eases where the father died first, excepting in the case of 
Po Hman v. Maung Tin (25) already referred to. 


With some hesitation J venture to think that the decisions _ 


of this Court in Po Zan’s case and in Po Hman’s case are 
‘erroneous. In the latter case, if Mi Shwe Ein died after she 
had attained majority and was competent, then she was the 
‘Orasa, and on her death the position of Orasa, remained un- 
filled (see Tun Myaing v. Ba Tun) (2). If Po Zan’s case. is 
:correct, section 163 of the Digest may become a dead letter, 
‘because there could be no Orasa daughter in a family consis- 
sting of both sons and daughters, unless there should be no 
» competent son- . 

As against the view that sons should be preferred to daugh- 
ters, I would set the universal practice of equal division of 
inheritance between sons and daughters—a practice followed 
snot only by the Courts of this country, but also by the villagers 
‘themselves. The view in question arose I think owing to a 
misunderstanding. Sections 155 to 159 of the Attathankepa 
“were misunderstood owing to an inadequate translation as 
‘pointed out above, and sections 2 and 3, Book X, Manugye, were 
mot read together as a whole, nor were sections 4 and 5. The 
-case of Ma Nan Gyaw v. Maung Shwe Ket (15), relied on in this 
-appeal, is of little real usefulness, inasmuch as the learned 
-dudge who decided it dealt with none of the texts applicable and 


the principle, that where there are sons, a daughter, though the * 


-eldest child, is not entitled to claim a quarter share on the 
‘mother’s death, was deduced from cases which did not cover 
‘the realissue, Tha Tuv. Maung Bya (13) is quoted by Mr. May 
‘Oung at page 221 of his work on Buddhist Law as favouring 
ithe eldest daughter who was also the eldest child obtaining her 
(14) 5 B.L.T., 73, 
(2) 2L.B.R., 292, (25) 8L.B.R., 113. 
(15) 10 Bur., L.R., 234. (13) 4 L.B.R., 181. 
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quarter share on her mother’s death where the family consisted 
of 3 daughters and 2 sons. Upon reading the judgment, how- 
ever, I am not sure that his remark, that the headnote is wrong,. 
is correct, as Hartnoll, J. (now Sir Henry Hartnoll), clearly 
stated at page 182 that the mother died leaving 5 daughters. 
Nevertheless, that view and the view which I venture to take: 
is supported by the Manugye and the Attathankepa as well as 
the Wagaru Dhammathat, which, so far as is known, is the 
earliest of all, although it is true that the latter does not give’ 
the Orasa (whether male or female) a full quarter share. 

The Dhammathatkyaw gives the Orasa daughter her full’ 
quarter share and the younger children, male and female, have’ 
to wait till the father dies before they get anything. The Vinic- 
chaya—an important Dhammathat—upholds the quarter share 
of the Orasa. The most modern work, the Attathankepa, has: 
already been discussed. It remains to be said that in the pre- 
sent case Maung Po Cho predeceased his father and that in my 
opinion he was never Orasa, for I consider that Ma Nyein Aung: 
held that position all along. Taking the view which I do,. 
supported, as it is, by such Burmese Juris-Consults as Messrs... 
May Oung and Tha Gywe in their pubiished works, | am aware: 
that I am going counter to the previous decisions of this Court,. 
but I think that the whole question requires careful reconsi- 
deration by a Full bench of this Court, in the light of what 
have set out in this order. 

I have now had the advantage of seeing the questions pro-- 
pounded for reference by the Learned Chief Judge, and I 
concur in referring those questions to a Full Bench, 


The opinion of the Full Bench was as follows: 


Maung Kin, J=—The following questions have beer 
referred : 

1. Ina family consisting of both sons and daughters, can 
any child acquire the full status of Orasa prior to the death of 
either parent ? 

2. If so, insuch a family where the eldest child isa daugh- 
ter, can any son become Orasa until his father dies ? 

3. In such a family can the question which child is the: 
Orasa be decided before the death of either parent ? 

4, Can there be in such a family two Orasas ? 
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5. Are sons always to be preferred to daughters as Orasas ? 

. 6. Insucha family can there be an Orasa son who predecea- 

sing his parents can transmit to his children a right to prefer- 
en tial treatment in the division of the estate? 

7.61 so, can the eldest child, being a daughter, on her mother 
predeceasing her father, claim a quarter share as Orasa or 
transmit to her children a right to preferential treatment in the 
division of the estate? - 

TheZfacts of the case are :-— 

Daw Hmo predeceased her husband U Baw, who died some 
years later, vis.,ont he 28th December 1907, Their eldest son, 
(ot their eldest child) Maung Po Cho died on the 13th Decem- 
ber 1907, or some twelve days prior to his father: He was 
about 40 when he died. Their eldest child was a daughter, Ma 

Nyein Aung, who died after both her parents. The plaintiffs 
are the issue of Maung Po Cho and the defendants are the 
yo unger son and daughter of Daw Hmo and U Baw. 
. Thus U Baw and Daw Hmo had four children. 

Had they all survived both their parents, they would all 
h ave shared equally in the estate of their parents in accordance 
with the ruling in Ma Kyi Kyi’s case (16). In that case the 
rules of distribution of the parental estate between the children 
of the same parents on the death of both the parents were 
jettisoned as being so hopeiessly conflicting as to be difficult 
to reconcile and the rule of equal distribution was introduced 
as being equitable and in accordance with the practice of the 
people. 

The plaintiffs claim a quarter share in the estate as repre- 
senting Maung Po Cho whom they claim to be the Orasa son 
of U Baw and Daw Hmo. 

As I understand it, the claim is to represent their father who 
predeceased U Baw and survived Daw Hmo and, bearing in 
mind the ruling in Ma Kyi Kyi’s case, they put their claim as 
being for what their father would have got had he survived 
both his parents, because their uncle's share would be the same. 

“The claim is really under section 15 of the Manugye, that is to 
say, a claim to a share equal to that of their youngest uncle. 


And if the distribution was to be made according to the 
(16) 3 L.B.R., p. 8 
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1921. Dhammathats their claim would have been less than one quar- 

Mavno Six ter. ‘So it is clear that this is not a case of devolution of the 

at share which the Orasa son or daughter may be entitled to claim 

Xirxwoop, on the death of one of the parents. The right claimable would 

= be the right to represent the parent as fully as the Dhamma- 
thats allow. 

1 shall now proceed to consider the question who is an 
“Orasa” child. A 

The word is a Pali word. In the Burmese form it is (@9q90 
auratha and in its Romanized form it is“ Orasa.” It means 
legitimate, own son. See Childer’s Pali Dictionary. The 
word is used in this sense in the Dhammathats as distin- 
guished from other kinds of children entitled to inherit, such 
as, heittima, keittaja, kittima, pubbhaka, and appatittha. See 
section 16 of U Gaung’s Digest, Vol. I. The distinction between 
an auratha (a child born in lawful wedlock), a kittima and an 
appatittha is clearly drawn in sections 190, 191 and 192 of the 
same Digest. Reference may also be made in this connection 
to sections 198 and 199 of the same Digest. 

And we have now bzen accustomed for a considerable time 
to the use of the term “ Orasa” as meaning the legitimate child 
who is entitled to claim a quarter share in the parental estate 
on the death of one of the parents. There is no doubt some of 
the Dhammathat writers use the term “Orasa” baldly, ¢.g., 
“Let the Orasa take a quarter of the estate,” whereas some 
are careful to indicate which child is meant by “Orasa,” while 
others do not call the child by that term at all but declare that 
the son or daughter who planned and worked with the parents 
and who continues the family is the one entitled to have 
preferential treatment in regard to inheritance. 

In the texts collected in section 30 of the Digest which 
deals with “ Partition between mother and son on the death of 
the father,” the son who is given a preferential right (whether 
to certain specified property or a quarter of the parental estate 
either to himself solely or to be divided with his brothers) is 
called soz or jetthaputta in the following Dhammathats :-— 

Pyu—jettho 2310038 puttosa 202%s0000§ xcop$s (G5 a3 = 
The eldest, if 2 son, or the first born child, if a son. 

According to Childer’s jettho means chief, best, eldest. 
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Vilasa 202:8:e0020§}2: The eldest child who is a son or first 
‘born child who is a son. 2 
Wuru 0028:63qo0= eldest or fir'st born Orasa. 
2 ie ala aa same as Vilasa, - 
_ Rast ‘ 
_Sonda same as Pyu. 
. Ryetyo 002:8:208381 =First born son or daughter. 

He is termed 021s Thagyi inthe following Dhammathats :— 

Manukye, Amwebon and Dhamma. Thagyi means eldest 
“son, 

The term c0rx§69q00 Thagyi auratha is used in the 
following Dhammathats :— 

Vannana, Warulinga and Cittara. 

902803663900 “auratha among sons” occurs in Warulinga. 
028 or {oJq.0 is used in the following :— 

Kunjalinga, Manuyin, Kunja. * 
08:0£Gic8209: “son known to the officials” is used by 
Kyannet. This means a recognised son, such as son born in 
lawful wedlock. 

The expression 092820p5s00030 30202585. > 
takes the place of the father, is used in Vicchedani. 
apooo$coSssoo20028 the son who bears the father’s burden or 
responsibilities is used in the following Dhammathats :— 

Mano, Kainza, Myingun, Kandaw, Tejo, Vannadhamma, 
Manuvanna. 

In the rest of the Dhammathats, namely Viniccaya, Paka- 
-sani, Rajabala, Manu, Panam, Dayajja and Dhammasara the 
Word 0928 tha son is used. 

The earliest of these Dhcmmathats ave Pyu (89; BB), 
Vilasa (455 B.E.), Waru (643 B.E.). These use the term 202338 
‘Tha-u. Then came Manukye and Dhamma (both 1114 B.E.) 
which use the term oors@§t Thagvi. Then in 1126 B.E. came 
Vannnana which uses the expression 092:81G9q02  Thagyi 
‘auratha, Then came Manuyin (1129 BB.) in which @qoo 
turatha or 292403909 Tha aurathe is used. In 1129 B.E, Rasi 
‘was published and the term so>i1os020]>: Tha-u-yaukya is 
used in it notwithstanding the fact of the term 0283s Thagyi, 
o024sgq co Thagyi auratha and {3929 auratha having been 
ased in the meantime by some of the other Dhammathats. In 
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1143 B.E. Sonda which uses the > termooas8sTha-1,c032 8165909 
Thagyi auratha, appeared. In 1165 B.E. Kunjalinga was 
published. It gives the rules of partition between mother and 
son on the death of the father and says that if the son is 
auratha he shall get one-quarter and the mother three-fourths. 
— Of the above Dhammathats in which the term 02:8 occurs, 
reasons dre given for the preferential treatment in the follow- 
ing :— 
?yu—The son continues the family. 
Vilasa—Because the parents obtained at the commence- 
ment of their wedded life by their earnest prayer . - 
- + + ¢ 4 + . 7%. he helps in the acquisition of property 
a aa he succeeds to the father’s office and continues 
the family. rs 


Dhammathatkyvaw 
Rasi same as Vilasa. 
Kyetyo 

All the Dhammathats mentioned in section 30 of the Digest 
when considered as a whole, lead to the inference that it is the 
eldest born legitimate son who is entitled to claim a quarter of 
the parental estate from his mother on the death of the father, 
provided he has helped the parents in the acquisition of property 
and takes the deceased father’s place and continues the family. 
It appears that the Dhammathats take it for granted that the 
son, if competent to do so, will take his father’s place and 
continue the family but “ whether this duty is a mere moral 
obligation or can be enforced at law is at present undetermined 
so far as decisions go” (17). And this eldest born son, who is 
entitled to a quarter share, is by later Dhammathats called an. 
Orasa. 

According to section 62 of the Digest this eldest born son 
may be superseded by, and the position he might have enjoyed 
may go toa younger son who fulfils the conditions, while he 
does not. 

It may be argued that what is material is the fulfilling of 
the conditions and not the order in which the sons are born, 
so that even where the eldest born isa daughter a son who 


(17) er Jardine. J.C. in Mi Saung, v. Mi Kur, Chan Toon’s LC. 
Vol. 1., p. 192 at p. 204. 
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fulfils the conditions would be entitled to the quarter share 
from the mother on the death of the father. ‘ 

In my judgment the argument is not sustainable. It can 
only be founded on the Dhammathats noticed above which do 
not call the son entitled to the share by any description, such 
as Tha-u, thagyi, thagyi auratha, ov auratha but which describe 
him only as the son who bears the father’s burden or respon- 
sibilities. It appears tome that these Dhammathats put the 
matter in’ a comprehensive form, because whether the claim is 
made by the eldest born son or bya younger son, the condi- 
tions must be fulfilled. These Dhammathats do not, in my 
opinion, contradict the proposition that the eldest born son if 
competent can claim the share from the mother and if not 
competent, he will be superseded by another son who is com- 
petent, but that if the eldest-born is not a son, the right to a 
quarter share does not exist in favour of a son, though he may 
be the e! dest of the sons. I have deduced this by a consi~ 
deration of the Dhammathats alone. 

I get the following results :—In dealing with the right of 
the child who is given a preferential right— 

(1) earlier Dhammathats call him “ Tha-w” and the right is 
given him because he fulfils the conditions as to which 
the leading Dhammathats are in substantial agreement ; 

(2) later Dhammathats such as, Manukye and Amwebon call 
him “ Thagyi;” : 

(3) other Dhammathats of later dates call him “ Thagyi 
auratha ;” 

(4) still later Dhammathats call him merely auratha; 

(5) there are some Dhammathats which do not call him 
by any description but speak of him merely as a son 
who bears the father’s burden, their authors probably 

thinking that it is unnecessary to state the rule in 
detail, because the fulfilment of the conditién is the 
essential thing. 

Read all these Dhammathats together and the conclusion 
will be reached that those which speak of the son who bears 
the fathers burden do not appear to contradict the others. 
Because they were not read in the way I suggest,;did Sir 
George Shaw go wrong in Mi Min Din v. Mi Hle (18) when he 

(18) (1904-06) 2 U. B.R. B.L. Inheritance, p. 11. 
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held that the eldest born son means the eldest son, not neces- 
sarily the eldest child. 

There is another ruling which appears to me to be contrary 
to my view. That is in Ma Ein Thu v.Ma Hla Dun (14) in 
which it had to be ascertained: whether the second. child a 
daughter was the Orasa for the purpose of section "163 of: the 
Digest. It was not certain whether the eldest child who 
predeceased its parents in its infancy was a son or a daughter. 
Twomey, J., held that if it was a daughter the eldest surviving 
daughter would be auratha. This view is perfectly correct. 
But the learned Judge observed that the fact that.the eldest 
child was a son would make no difference. He appears to 
have |thought that the fact was a negligible quantity as he 
stated :—At any rate I see no reason to think that they (the 
texts in section 163) donot apply to a family where the only 
children arriving at maturity were two daughters and the only 
other child a son who died in infancy. No texts are cited in 
support of this second view propounded by the learned Judge. 

The next question fer consideration is the right of a 
daughter to a quarter share. ection 33 of the Digest which 
‘deals with the partition between father and daughter on the 
death of the mother has to be considered. Although ‘the 

«number of Dhammathats which gives the eldest born daughter 
“the right toclaim a quarter share from the father is smaller 
than that of the Diammathats which give the son the right to 
claim this share from the mother, yet the important Dham ma- 
thats, viz, Manukye, Vilasa, Dhammathathyaw and Amwebon 
declare the right in her favour and it is well-known that the 
«ase law on the subject is to the same effect. 

:. [tis therefore correct, to hold that the eldest-born legitimate 
daughter is the orasa who has the right to claima quarter share 
from the father on the death of the mother. 

It hus, however, been contended that the eldest-born 
daughter will be ousted from ‘her position as an orasa, if there 
is a son, 

In Mi. Saung v. Mi Kun (17) Mev. (afterwards Sir John) 
Jardine, J.C., observed :— % 

“Under certain circumstances the eldest daughter, at 


least when there is no son competent to assume the’ 
(14) 5 BL. T., 73. (17). Chan Toon’s L.C. Vol. 1, P. 198. 
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parental duty, takes the paraphernalia of the deceased. 
mother, * * se: *. * These 
rights are additional to the fractional share of the 
inheritance, which on the death of one parent the 
eldest son or the eldest daughter is entitled to demand 
from the surviving parent.” , 
The learned Judge cited no authority for limiting the eldest 
daughter’s rights to the case where there are no sons: 
This ruling was followed by Mr. Hosking, J.C., in Ma 
Mev. Ma Myit (19) and again there were no reasens 
forthcoming. 4 
In Ma Mya Thu v. Maung Po Thin (20) it was laid down by 
Mr. Birks, J. C., that where there are both sons and daughters. 
the eldest son is preferred to any daughter. Now in that case 
the father had died and the claim was made by the youngest 
son (who was also the youngest child) where the eldest bor 
was a daughter and the third child, a boy, had died in infancy. 
At was taken for granted that had he not died in infancy the 
third child would, if competent to take his father's place, have 
been the Orasa entitledito claim the quarter share from the 
mother. But the texts cited by the learned Judge show that it 
is the eldest born son who was, under certain circumstances,. 
entitled to the shareSand%that, if he does not fulfil the condi- 
tions, a younger son, being competent, will step into the 
position. If in that case the younger son had stepped into the 
position of the eldest born son, then there would be no doubt 
the decision was correct. The case was one. where the 
father had died and the eldest daughter could not have 
claimed to be the Orasa for the purpose of claiming a quarter 
share. - 

In Anleathan v. Mi ThazTa-U (21) the eldest daughter sued 
her mother and her brothers for a quarter share. It was held 
by Mr. Birks, J. C., thatithe*plaintiff could not claim the share 
while there were sons. It was, however, unnecessary to take 
the existence of younger sons into consideration, because the 
case was one in which the eldest daughter could not represent 
her deceased father. ‘Sections 156, 157 and 158 of the 
Attasankhiba Vannana Dhammathat were cited as being in 


(19) Chan Toon’s L.C, Vole 1, p. 275. (20) Chan Toon’s L.C, Vol. U1, p. 6r- 
(21) Chan Toon’s L.C, Vol. Il, p. 65. 
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conformity with the principle enunciated in Ma Mya Thu’s 
case which was relied on. 

In Maung San Dwa v. Ma Min Tha (22) a sixth child, a son, 
was held to be entitled to demanda quarter share from the 
mother on the death of the father, though there were two sons 
older than the plaintiff. Fox, J. followed Ma Mya Thw’s case. 
it was contended by Mr. Hla Baw that the son entitled to 
claim the share isthe eldest-born son on the ground that in 
section 63 of the Manu Vannana Dhammathat and in the extracts 
from the Vilasa and Dhammathatkyaw, given under sections 
32 and 34 of the Digest, the term used, when referring to the 


" son who should get a larger share than the other children 


is“ Tha-u” or first born son. The learned Judge disposed of 
the contentionthus: “ These terms are however not universally 
used ;in section 5 of Book 10 of the Manukye, which section 
directly bears upon the present case, the terms used are 
“ Tha-gyee” which I take to mean the chief son who would 
naturally be the eldest of them, unless afflicted with any of the 
diseases or defects enumerated in section 36 of the same book. 
Mr. Justice Birk’s judgment was based upon a general view of 
the text bearing upon the question, andIsee no sufficient 
reason for doubting its correctness.” In this case also the 
claim was made against the mother and if the claimant was 
entitled to supersede one of his two elder brothers , there would 
be nothing to say against the decision. But, with great respect, 
the learned Judge erred in thinking that there was any 
difference in meaning between the terms “ Tha-u” and “ Tha- 
gyi.” The very fact that the Dhammathats speak of the 
possibility of the Thagyi being superseded by a younger son 


_shows that Thagyi is the same as Tha-u. “ Thagyi” has been 


rendered as “ big son” by advocates to suit their own cases. 
Thagyi is the abbreviated form of Tha-akyi, which must mean 
the eldest son. Ihave not come across in any of. the 
Dhammathats any expression which is equivalent to the 
English expression, “ eldest surviving son.” 

In Maung Seik Kaung v. Maung Po Nyein (23) 2 Bench 
of two Judges of this Court, -after referring to sections 155, 
157,159 of the Attasankhepa Vananna Dhammathat , came to 


(22) Chan Toon’s L.C. Vol. 11, p. 207. + 
(23) Chan Toon’s L.C., Vol II, p. 67. 
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the conclusion that the rules in those ‘sections proceed on the 
Principle of the son getting a portion if his father dies, and 
the daughter if her mother dies; but that the case of both 
daughters and sons is not distinctly provided for. The 
learned Judges do not appear to have referred to the 
original texts.’ In section 155 the existence of younger sons 
and daughters is clearly contemplated because it says that 
the kanitha (younger) sons and daughters 993:2082 shall not 
demand inheritance until the mother dies, In section 156 
which gives the auratha share to the daughter on the death of 
the mother it is declared that the kunitha sons and daughters 
shall not claim inheritance until the father dies, So that in 
both the cases of father and mother predeceasing his or her 
consort, the existence of younger sons and daughters is not 
lost sight of and the law as regards them is declared. As 
Attasankhepa is looked upon only as an exposition of expert 
opinion, we shall now turn to the older Dhammathats and 
ascertain whether this expert opinion is justified. In section 
30 of the Digest :— - 

Dhammathat kyaw speaks of 63295200% nauktha in referring 
to the other children. No doubt coo tha there is used in 
the sense of children, The term in this connection means 
iater children, 

Manugye gives three shares to the mother and 999:008:coSu 
tha thaminge, younger sons and daughters. 

Sonda says that to the oor1coSa08:2051 thangé thaminye, 
younger sons and daughters, however, suitable shares should 
. be given. 


Fetal poy that the three parts should go to the 


mother and the 8co5;oco5i younger brothers and sisters. 
The other Dhammathats are silent on the point. Of the 
Dhammathats collected in section 33 of the Digest—Dhamma- 
thatkyaw mentions younger sons and daughters, and Rasi and 
Kyetyo speak of those sons and daughters other than the eldest 
daughter. In the extracts given insection 31 of the Digest— 
Vilasa contemplates the existence of other children as it says 


aor BecRoogS eqSqccqapoo209§30 It is only the eldestwho should 
get. 4 
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These materials are sufficient as showing that sections 
30 and 33 of the Digest contain rules as regards the eldest 
child’s quarter share where there are sons as well as daughters 
and justify the expert opinion contained in Attansankhepa. 
The author oflthat work was also the author of. the Digest. 
During the regime of the last two Burmese Kings and for 
many years after the Annexation until his death U Gaung was 
the greatest living authority on Burmese Law and’ literature 
and I think his opinion may be accepted even without the 
materals pointed out above. 

To my mind from the very fact that the Dhammathats 
speak of the eldest as having the right to claim the quarter 
share, it is implied that there must be other children. 

The contention that the case of both sons and daughters is 
not provided for cannot therefore be accepted. 

It has however'been urged that, as the Dhammathats look 
upon'the son as being superior to the daughter, the eldest 
born daughter cannot be allowed to claim the quarter share, 
where there are sons. Among others, sections 140 and 150 
have been referred to in support of the contention. These 
sections and the others contain rules of distribution after 
both the parents are dead. Theseare the ryles which this 
Court thas disrégarded in Ma Kyi Kyi’s case. They do 

certainly show that the son is regarded as superior to the 
daughter. But they do not give. him, unless he is the eldest 
born, any greater share than the eldest of the daughters. 
For if the eldest is a daughter and there is a son younger than 
she is, that son, instead of getting a smaller share in accord- 
ance.with the order of the births of the children, gets a share 
equal to the eldest daughter, and in my judgment wherever, in. 
these rules, the word auratha is used, it is used to indicate 
the eldest child but not with referrence to the right to claim a. 
quarter share from the surviving parent. When both the _ 
parents are dead the question is not who is the eldest ‘born 
but who is eldest of the surviving children and all the 
‘surviving children will get their fractional shares, larger or 
‘sm aller, according to the priority of birth, 

"In section 140 of the Digest :— 

Myingun says that a woman may not say, clooles @qoow 
I am the auratha, 
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Vicchedani says :—“Even if she is the eldest sister, she 
is not the auratha.” 

In section 150— 

Rasi says :—“If a son is born after the daughter,, let 

“them both have equal shares.” A woman shall not say, “Jam 
the auratha.” : 
Cittara says that’ although a son is the youngest among 
children of whom the others are daughters, he shall not be 
called a younger child, let him take the elder’s place, the place 
of the father. 
. Kyannet says that although a son is born aftera daughter, 
the son is more excellent than the daughter. 

In my opinion when lit is stated that the woman may not 
say,“ J am the auratha,” it only means that she may not claim 

“the largest share in the estate or, in other words, she may not 
demand the eldest child’s share ( so{Btqt). 

When Cittara says that the son will take the fattier’ s 
place, it does not mean that he is given a superior status. 
only means that he gets his father’s personal belongirtgs. His 
elder sister is also allowed to take her mother’s personal 
belongings. And his share in the residue is equal to that of 
his eldest’ or elder sister, as the case may be. 

} am therefore of opinion that Hartnoll,J., in Po Zan v. 
Maung Nyo (1) and Birks, ¢,C., in Ma Mya Thuy. Maung Po 
Thin (20) were not justified in holding that the son ispreferred 
to any daughter. It appears to me that though the eldest 
daughter is prevented from claiming the orasa share, i.e. the 
largest share, there is nothing to indi¢ate that the eldest son, 
her yotinger brother, becomes the orasa and takes the largest 
share. 2 

There is an additional reason why these rules of distribu- 
tion of ‘inheritance after both the parents are dead do not 
apply to cases where the eldest daughter claims a quarter 
share from her surviving parent, the father. It is that the 
claim is allowed her under very special circumstances and as 
a reward for her past assistance in the acquisition of property 
and the possibility (which the law-givers expected in the times 

they lived) of her taking her mother’s place and continuing the 
()7 L.B.R,, 27. (20) Chan Toon's L.C., Voliltee 81. 
ts i 
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family and controlling the younger children as her mother 
had done in her lifetime. In the extract from Dha mmathat- 
kyaw which is given in section 62 of the Digest we find the 
principle 2309(§>sa05 0050 pasoo(B> 05a08 04.1 “ The eldest 
brother is in the position of the father, the eldest sister 
in the position of the mother.” This is inthe mouth of every 
Burman and it is clear from the fact of the principle 
being recorded in that Dummathat word fo. word the same as 
it exists in the mouth of the people that it is a well-recognised 
principle. And so far as my experience goes the principle 
has never been taken to mean that in the case of the eldest 
daughter, only her younger sisters give her the position of 

their mother. - The: younger brothers also respect her as they . 
had their deceased mother. This happy state of things exists 


to-day and*long may it continue. 
Another point is that even if those rules of distribution 


among all the children are applicable to the question of the 
eldest daughter's right toa quarter on the death of her 
mother, the younger son cannot take ker place, he can only 
prevent her from claiming the right. Then in that case there 
would be no orasu at all, a position which the Dhammathais 
can hardly be held to have contemplated. 

In. my judgment it is really unnecessary to ge into the 
question of the applicability of these rules because it is 
perfectly clear, as shown above, that the Dhammuthats in 
giving a quarter tothe eldest child havein view the case of 
there being both sons and daughters in the family. 

Among the Burmese Buddhists equality of the sexes is 
recognized in the Dhammathats with occasional aberrations 
to the effect that the male is superior, to the females. But 
when we come to consider what superior rights are given to 
the man, we find that his rights are hardly superior to the 
woman’s. Although they borrowed their laws from the Hindu 
Institutes of Manu, the Burmese carefully refrained from 
adopting the sex inequalities of the Hindu Law. For instance 
in Hindu Law the term aurasa was applied originally only to 
the legitimate son. Next the Rishis evolved him into a son 
of avery superior type, namely, the son begotten by a man 
on a wife of the same caste who was espoused in an approve d 
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torm-of marriage with religious rites, was a virgin at the time bic 

of her marriage and had not passed through the marriage Maunc Sue 
‘ceremony or a part of it with another man (24). This was’ Minn 
-done on Spiritual grounds. In Hindu Lawa daughter is not SAECO, 
called an aurasa and is not allowed to confer spiritual 

benefits on her father as the aurasa son is. 

The Burmese borrowed the word aurasa and Burmanized 
it as auratha but gave their own meaning to itsuitable to the 
conditions of family life which they approved. Thus they 

“called a child (son or daughter) born in lawful wedlock an 
-auratha child, putting the son and daughter generally on an 
-equal footing. 

Tam therefore of opinion that it is wrong to state as in 
Po Zan v. Maung Nyo (1) that the younger child, a son, being 
‘competent to assume the duties of an orasa must be prefer- 
wed to his eldest sister, even though she happened to be the 
veldest born. The case of Po Hman v. Maung Tin (25) 
followed the last case cited herein without any discussion of 
the texts and I must respectfully dissent from it in so far as» 
it holds that the eldest born daughter is ousted from her. 
position by her younger brother. - 

In the result I would hold that the eldest born legitimate 
daughter has the right to claim a quarter share on the death of 
‘Sher_mother Whether she co-extsts with sons or not, and that the 
.@ quarter share on the death of one of the parents, it would 
depend upon the circumstances of each particular case whether 
the claim can be made or not, that is to say, if the child is a son 
he can only make the claim from the mother, on the ground that 
che steps into his deceased father’s place; similarly ifa 
daughter, she can only claim as one who takes the place of her 
mother. It is clear also that there cannot be two orasas, a male 
-and a female, inthe same family, because an orasa is either 
.the eldest born or the one who supersedes the eldest born. ~ 

If this view is correct, there will be no difficulty in 
construing section 15 of the Manugye and sections 162 and 
163 of the Digest. The child who is the orasa will be’the 





(24) Sarkar’s Lindu Law of Adoption, 2nd Edn., p. 67. 
(1) 7 LB. 27. (25) 8 L.B.R., 113. 
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child whose children, being out-of-time grand-children, wilk 
get a larger share in the estate of their grand-parents than 
the issue of their uncle and aunts. They will under the 
present law [Ma Kyi Kyi’s case (16)] get the share which their 
deceased parent would have got, had he or she survived his or 
her own parents. That deceased parent will be the eldest: 
born son or daughter. 

In section 15 of the Manukye and sections 162 and 163 of . 
the Digest words similar to those noticed above as occurring. 
in the extracts given in section 30 of the Digest are found :— 

Vilasa.—Thagyi auratha. 

Myingun.—Thagyi. 

Manukye.—-Thagyi auratha. 

Viniccaya.—Thagyi preceded by the Pali word jettho.. 


Manu . } 
Kyannet 


Kungya 
Vicchedani Akogyi, eldest brother. 


Thagyi. 


Cittara 
Kyetyo 
Vicchedani prefixes jettho to Akogyi. 
The above are in section 162. 
In section 163 we%find.— 
Viniccaya, Manuvannana, Sonda prefixing. jettha to» 
“ Thamigyi” and “ Hnamagyi” éldest sister. 

So that with reference to the texts in the sections now 
under consideration it must be held that the eldest born child. 
is the one spoken of. 

Section 15 contains three paragraphs, of which the first is 
for the “ Thagyi auratha” and the second for the “ Thamigyi.’” 
It has been contended, as counsel for the respondent in Ma 
Saw Ngwe’s case (26) did that these two paragraphs are not 
thutually exclusive and that at least for the purpose of* 
claiming the larger share in favour of the out-of-time grand- 


_ children there can be two eldest children, eldest son and 


eldest daughter. Iam unable to accept this contention. 
There are reasons why it should not be accepted, namely, (1): 
the official translation of section 212 of Attasankhepa is not 
correct. Therefore the texts indicate alternative cases. I am 


(16) 3 L.B.R., & (28) Chan Toon’s L. C., Vol. II, p. 210.. 
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not in favour of Mr. May Oung’s translation which is given in A98T. 
his book at page 248. (2) Though the: Diammathatkyaw and,- Mavxe Six 
‘Chittara in sections 162 and 163 of Digest mention both the + 
‘eldest son and eldest daughter in the same breath, as it were, Kirxwoop. 
it does ‘not indicate that the two cases are not mutually si 
exclusive. “ 

In support of the argument that the first two clauses of 
‘section 15 of the Mznukye are not alternatiyes the case of 
Mi Min Din v. Mi Hle (18) (an Upper Burma case) has been 
‘cited. In that case Sir George Shaw, J.C., decided that under ~ 
section 15 of the Manukye there may be two orasa children, 
and dissented from Ma Saw Ngwe’s case. Referring to that 
‘case, the learned Judicial Commissioner said, “It was held 
that there cannot be two orasa children (that is an orasa’son 
and an. orasa daughter) in,the same family. This decision 
was %pparently based on section 212 of the Attasankhepa. 
The published English translation of that work seems to imply 
that there is either an orasa@ son or.anorasa daughter, but, 
not both at the same time. The Burmese is not so uncom- 
promising, and is perhaps open to another construction, but, 
however this may be, I think there can be no doubt that the 
numerous passages of the Dhammathats dealing with partition 
‘among several sons and daughters refer to the special position 
and privileges of the eldest or orasa son, and: of the eldest 
daughter as co-existing, cf. sections 153 to 16i of Kinwun 
Mingyi’s Digest. There is nothing in sections 162 and 163 of 
that work which deals respectively with the case of the eldest 
or orasaison and the eldest daughter dying before the parents— 
‘the text is directly in point in the present case—to show that 
they are mutually exclusive.” If Sir George Shaw’s decision 
is correct, then in the present case both Ma Nyein Aung and 
Maung Po Cho would be the eldest children whose own children 
will get preferential treatment under section 15 of the Manukye 
or under sections 162 and 163 of the Digest. I have already 
expressed my view that the published translation of section 
212 of the Attasankhepa is correct, and that it indicates that 
‘the first two clauses are mutually exclusive. 

As regards the other ground also of Sir George Shaw’s 
decision, I respectfully differ from him. Sectigns 153—161 of | 

(18) (1904-06) 2 U.B.R., Buddhist Law : Inheritance, p. 11.. 
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ame * ‘ 
the;|Digestifdo not show the position and privileges of the 
eldest son and the eldest daughter to beco-existing under all 
circumstances. They. are co-existing only in the case where 
the eldest son is younger than the eldest daughter. Where: 
the eldest son is older than the eldest daughter, the son gets a 
larger share. In my opinion sections 153--161 of the Digest 
do not help us on the question whether there can be simultane- 
ously an eldes® son and an eldest daughter through whom spe- 
cial treatment may be claimed in regard to the inheritance of 
the grand-parents. I think the eldest born child—male or female 
—is the child through whom his or her children may claim @ 
Preferential right in the estate of their grand-parents. It would 
be absurd to allow two orasas—a male and a female—for 
the purposes of thé sections now under consideration, because 
their children would then take away altogether one half share 
of the estate. This, I think, is an absurd and illogical position 
for the younger children will then have only the estate of their 
mother, namely, one-half, to inherit in. They would be 
deprived of their inhéritance in the estate of their father. A 
child is entitled to inheritance in the estate of both its parents* 
Ihave pointed out above that the eldest born daughter’s 
right to take her deceased mother’s place in the lifetime of her 
father is not ousted by ason born after her. That view is. 
against the proposition that only where there are daughters. 
the eldest daughter had that right. I have also shown above 
that the eldest son or daughter within the first two paragraphs. 
of section 15, and sections 162 and 163 of the Digest is the 
same child who is entitled to preferential treatment on the 
_death of one of the parents as contemplated by the extracts: 
in sections 30, 31, 32 and 33 of the Digest. The view taken by 
Sir George Shaw in Mi Min Din’s case has been dissented 
from by Mr. McColl, A.J.C., in the unreported case of Tha Dun: 
v. Waing Gyi. Mr. Tha Gywe refers to that case in his: 
Conflict of Authority in Buddhist Law, Vol. I], at p. 53. In 
that case the eldest born child was a daughter, the second and 
third were sons of U Tu and Ma Kin. Waing Gyi was the son 
of the eldest daughter who had survived her father but not 
her mother. The plaintiff claimed a one-third share in the: 
estate of the grand-parents on the ground that he was the son 
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of the orasa daughter. It was contended for the defence 
that the plaintiff's mother was not the orasa, as she had 
brothers, and that the eldest ‘competent son should be 
preferred to any daughter. Mr. McColl held that the plaintiff's 
claim was good, and he said that there was nothing to suggest 
that families consisting of daughters only are referred to. 

In Ma Ein Thu’s (14) case above cited Twomey, J., said that 
the texts stated in section 163 give the isqye of the eldest 
daughter a share equalito that of the youngest of its aunts, 
and that there seems’to be no authority for holding that these 
texts apply exclusively to families consisting of daughters 
only, and, as I said before, he treated the fact that there was 
an eldest born sonZwho died in infancy as being negligible. 

With these observations I will now proceed to answer the 
questions referred. 

I answer— 

Question 1.—In the affirmative. 

Question 2.—Where the eldest child is a daughter no 
son can become orasa. 

Question 3.—In the affirmative. 

Question 4.—In the negative. 

Question 5.—In the negative, unless the son is the 
eldest born. 

As regards Question 6, limay‘say!that the word “transmit” 
is not quite a happy term. The%eldest born son is the orasa. 
If he predeceased his parents, his children will have a right to 
preferential,treatment as laid down in the first paragraph of 
section 15 of the Manukye, or section 162 of the Digest. 
If the eldest born son died before he became competent to 
take his father’s place, a younger son, being fully qualified, 
may become orasa, and, if that son had predeceased his 
parents, his children will have a right to the same preferential 
treatment. But, if the eldest born child was a daughter and 
predeceased her parents after she had become competent to 
take her mother’s place, her children will have a right to the 
same preferential treatment. It is doubtful whether another 
daughter younger thanason can ever take the place of the 
eldest born daughter who is not competent, or died before she 
became able to take her mother’s place. 

(14) 5 B.L.T., 78. 
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tga. As regards Question 7, my answer is—the eldest child being 
Mavxe Sin a daughter can claim on the death of her mother a quarter 
Mis share as orasa, and, if she then died before her father without 
Kirxwoop. having got the share, her children will have a right to preferen- 
ae tial treatment contemplated by section 15 of thé Manukye 
and sections 162 and 163 of the Digest and, if she then died 
after her father but before she had claimed her distributive 
share in the estate, her right of inheritance will devolve upon 
her children. e same would be the case of the issue of any 
other child who died after its right of inheritance became 
vested in it. Supposing the eldest born Child died after it 
became. entitled to claim a quarter share under the circum- 
stances of the case, the question may arise whether his 
children will be éntitled to claim the quarter share from their 
surviving grand-parent. This question does not arise here and 
need not be answered. But, if the eldest born, though it might 
have claimed the quarter share from the surviving parent, did 
not and survived that parent,‘ then the child will no longer be 
entitled to claim the quarter share but will have to share with 
the other children and may in that case get more or less than 
the quarter share it might have claimed. 


Pratt, J—It is, perhaps, a matter for regret that the terms 
of this reference were drafted quite so broadly and were not 
confined more closely to the problems of the particular case 
from which it arose. 

It appears necessary to summarise the facts briefly, 
Plaintiffs were the children of Maung Po Cho, eldest son of U 
Baw and Daw Hmo. Defendants were the younger son and 
daughter of U Baw and Daw Hmo. 

Daw Hmo died before her husband U Baw’and Maung Po 
Cho predeceased his'father. Ma Nyein Aung, the eldest child 
of the family, survived both her parents. _ 

Plaintiffs claimed one-fourth of the estate of their grand- 
parents, jure representationis, on the ground that their father, 
Po Cho, was the orasa child. 

The District Court relying on Po Hman v. Maung Tin (25), 
Po Zan v. Maung Nyo (1) and Tun Myaing v. Ba Tun (2) held 

(25) 8 L.BOR., 113, (1). 7 L.BR., 27. (2) 2 L.BAR., 292. 
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that Po Cho was the orasa child of his parents, and that his 
children were entitled to the share of a younger uncle, i.e. one- 
fourth in this particular instance. @ 

The specific problem therefore is whether, where the eldest 
child of the family is a daughter, and survives both her 
parents, the children of the eldest son, who was competent to 
inherit and had attained his majority, are entitled to take the 

+ share of a younger uncle.on the ground that their father was 
the orasa son. a 

The term ‘ orasa’ originally meant nothing more than born 
in Jawful wedlock but was usually applied in the Dhammathats 
to the eldest legitimate child in particular. In the Manukye 
(quoted in section 16 of the Kinwun Mingyi’s Digest) children 
born ofa union contracted by parental authority are designated 
* orasa’. 

The word has, however, frequently been used in the rulings 
of the Courts, in a special sense, of the child, who takes the 
place of a parent on his or her death and is entitled to claim a 
‘one-fourth share of the estate from the surviving parent, and 
has been more particularly applied to the son in this 
connection. 

I do not think there is any doubt that it is this specialised 
use of the term orasa and the double sense, in which it has 
béen applied, that has inadvertently been the cause of some 
con® ‘ct in the rulings of the Courts. ‘ 

1 ‘s necessary to distinguish carefully between the right o 
the c: 'd or children of the eldest child totake jure represen- 
tationis a share equal to that of the younger uncle or aunt on 
division of the parental estate and the right of the eldest son 
or daughter to take-the place of the parent of the same sex on 

-his or her ‘decease and to claim one-fourth of the joint estate 
from the surviving parent. 

Had U Baw predeceased his wife and his son, Po Cho, 
survived him, it seems clear that Po Cho would have been 
considered the orasa son and have been held entitled to claim 
a one-fourth share of the estate from his mother on his 
father’s death ; but it does not necessarily follow that where 
he predeceased his father, his children can claim a larger share 
than other grand-children on the ground that their father was 
the orasa son. 
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The term orasa, when applied to the eldest child, whose 
child or children are enfjtled to a Jarger share of the 
inheritance by right of representation, is to my mind ordinarily 
being used in a different sense to that in which it is applied to 
the son or daughter entitled to claim a one-fourth share of the 
estate from the survivor on the death of one of the parents. 

The law on the question is laid down in Book X, section 15 
of the Manukyeg which following the accepted translation, 
runs as follows :— 

“Ifthe eldest son (tha-gyi) dies before his father and 
mother the law of inheritance between his son and his son’s 
uricle and aunts is this. Because in case of the death of the 
father and mother, the eldest son, being the auratha is called 
father, let his. son and his (i.c., the eldest son’s) younger 
brother share alike. If the eldest.daughter (thamigyi) die 
before the father and mother, this is the law for the partition 
of the inheritance between her daughter, and her daughter's 
uncle and aunts. Let the daughter of the eldest daughter and 
her (the eldest daughter’s) younger sister share alike, because, 
the eldest daughter, when grown up, stands in the place of her 
mother.” 

It will be noticed that thé term auratha or ‘orasa’ is 
applied here only to the eldest son and not to the eldest 
daughter and appears to be used in the sense of the 
legitimate son competent to inherit. In the passage as trans- 
lated above it wil! be seen that it is quite possible that both 
the eldest son and the eldest daughter might predecease their 
parents, in which case it might be inferred that the children 
of both would be entitled to the advantage of the right of 
representation and to a share equal to that of the surviving 
uncles and aunts. A reference to the other authorities on the 
subject leaves, however, little doubt that it was not intended 
that this should be so. : * 

The solution propounded by my learned brother Maung Kix 
obviates this difficulty. After an exhaustive examination of 
the Dhammathats and rulings he comes to the conclusion that 
it is only the child of the eldest child, whether son or daughter, 
who is entitled to share with the younger uncle or aunt. 

If ‘ thagyi’ in section 15 is taken to mean the eldest son, 
being the eldest born child, and ‘ thamigyi,’ the eldest daughter 
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being the eldest child, then the passage is clear and decisive 
and there can be no doubt that where the eldest child 
is a daughter, the children of the eldest son, not being the 
eldest child, who predeceases his parents, are not more 
favoured than other grand-children. 

This is in accordance with the view taken by Tha Gywe in 
his Conflict of Authority in Buddhist Law, where the question 
is very fully discussed and the reasons for the conclusion 
reached stated clearly and convincingly. He used the term 
orasa in the sense of the eldest child simply in this connec- 
tion (27). . 

As, however, the rulings on the point are not unanimous it 
‘is desirable to refer to some of the leading cases. 

In the Upper Burma case Ma Gun Bon v. Maung Po Kywe 
(28) Burgess, J.C.,laid down in 1897, after an exhaustive 
examination of the authorities, that if the eldest son or 
daughter die before the parents, the children are given the 
share of a younger brother or sister, on account of the 
superior claims of the auratha heir. 

It is important to note that it is only the children of the 
eldest child, whether son or daughter, who are here held to be 


entitled to the right of representation. Auratha appears to be 


used in the sense of the ‘eldest legitimate’ child. - 

The principle involved was laid down very clearly by a 
Bench of this Court in Ma Saw Ngwe v. Ma Thein Yin (29) in 
these words :— ‘ 

“ Among grand-children whose parents have predeceased 

- their grand-parents the only one who ranks with the surviving 

uncles and aunts is the eldest representative of the eldest 
child.” 7 

In the present reference’ we are not however, concerned 
with the question as to whether it is the eldest child only of 
the eldest child, or the children collectively, who rank with 
the surviving uncles and aunts. 

The case of Tun Myaing v. Ba Tun (2) does not assist 
materially, as the question there for consideration was the 
position of the orasa son only and the devolution of his status. 


(27) Conflict of Authority, Vol. 11, p. 37. 
(28) (1897-01), 2 U.B.R., p.66, (29) 1 L.B.R., 198. (2) 2L.B.R,, 202. 
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The principles involved were again enunciated by Sir Herbert 
White, C.J., in Po Sein v..Po Min (30). “Ifthe orasa son or 
daughter predeceases his or her parents, his or her eldest son, 

or his or her children together receive the same share as their 
youngest uncle or aunt. But this is strictly confined, in all 

the texts, to the children of the orasa or eldest son or 

daughter. In my opinion, the rule relates to the orasa son or. 
daughter, strictly so called. There is no indication that it has 
any reference to the eldest surviving son or daughter, unless 

he er she is technically the orasa.” 

The cases of Ma Ein Thu v. Maung Hia Dun (14) and Ma 
Suv. Ma Tin (31) extend the rule as to the orasa soméwhat 
further, and lay down that if the eldest child die before attain- 
ing majority, he or she never becomes the orasa and the 
next child if competent becomes the orasa, but they do not 
materially vary the established rule that the eldest child or 
children of the eldest child rank with the younger uncles and 
aunts. It will be observed that in their cases as in many 
others there is a tendency to read a special meaning into the 
word orasa, which is not part of its strict connotation. ¥: 

Up to this-point there had been a practical consensus of 
authorities that the children of the eldest legitimate child only, 
usually termed the orasa, were entitled to the right of repre- 
sentation but in Po Zan-v. Maung Nyo (i) the son of the 
eldest daughter was held not to be entitled to share equally 
with the sole surviving son on the ground that the son was the 
orasa and that the texts set out in sections 162 and 163 of the’ 
Digest giving the child or children of the eldest daughter 
special treatment do not apply, where there is an orasa son. 

After careful consideration of the Dhammathats and 
previous rulings on this subject, I feel no doubt that here 
Hartnoil, J., was confusing the orasa or eldest child, whether 
son or daughter whose children are entitled to rank with the 
younger uncles and aunts on the death ‘of both parents by 
right or representation as laid down in Chapter XV, Book X 
of the Manugye with the orasa son, who is entitled to claim 
a one-fourth share on the death of his mother. 


(30) 3 L.B.R., 45, (14) 5. BLT, 73. 
(31) 6 L.B.R., 77. (i) 7 L.B.R., 27. 
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The point is well brought out in Tha Gywe's ‘Conflict of 
authority’ (32) and I agree with his opinion that plaintiff's 
mother in the case under. comment was the orasa or eldest 
daughter and her son was entitled to a share equal to that of 
his uncle. 

The rule laid down in Po Zan's case «) was followed in 
Po Hman v. Maung Tin (25) under similar circumstances and 
here again I think the learned Judges were led toa mistaken 
conclusion, through confusing the claim of the orasa child to 
a one-fourth share of the inheritance from the surviving 
parent with the rights of the children of the eldest legitimate 

’-or orasa child to rank with the younger uncles or aunts on 
the déath of both parents. 

Tam in entire accord with the view taken by McColl, A. J., 
of the Judiciat Commissioner's Court in the Upper Burma 
case of Tha Dun v.Waing Gyi (33). 


My expertence of the actual practice among the Burmese: 


is that it is the children of the eldest child, irrespective of sex, 
who are considered to be entitled to preferential treatment 
and that so far-as the right of representation is concerned 
the childrén of the eldest child are never ousted by a ‘son,. 
who is not the eldest born, merely because the eldest child 
happened to predecease the parent of the same sex. 

“The rule laid down in Gun Bon v. Po Kyaw (28) and Po- 
Sein v. Po Min (30); that it is only the children of the eldest 
child, whether son or daughter, who are entitled’to: rank with 
the surviving uncles or aunts, is in accordance with the weight 

. of the Dhammathats. 
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My conclusion therefore is that in section 15, Book X of the: ~ 


Manugye the words “ Tha-gyi” and “ Tha-mi-gyi” mean the 


eldest son or daughter, being the eldest child, and the two. 
paragraphs relate to the alternative cases in which a son or a. 


daughter respectively is the eldest born legitimate child. 
The Manugye being clear and unambiguous its- authority- 
is incontrovertible. 


(25) 8 L.B.R. 113. 
(82) Conflict of Authority on Buddhist Law, Vol. 11, p. Sf. 
(a3) Civil 2ad Appeal No. 302 of 1909 of the J.C,U.B.’s Court, 
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Ido not see my way te answer the reference without 
regard to the facts of the ease from which it arose. 
My answer would be :— 

(1) Ina family consisting of both sons and daughters a 
child can attain the full status of orasa prior to the death of 
its parents, in so far that, if he or she predeceases his parents,. 
his or her children may be entitled to the preferential treat- 
ment preseribed in section 15, Beok X of the Manugye. 

(2) In such a family where the eldest child is a daughter 
‘No son can become orasa until his father dies, subject to the 
proviso that the eldest daughter attained her majority before 
her death. . 

(3) The question as to which is the orasa can be decided, 
so far only as the right of representation is concerned. 

(4) In such a family there cannot be two orasa children 
in the sense of children whose offspring would in the event 
of their parents’ death be entitled to claim an equal share 
with their younger uncles and aunts. 

But it is conceivable that where the orasa eldest child 
‘was a daughter and the eldést son attained his majority before 
his father’s death, he would on his father’s death be entitled 
to rank as orasa for the purpose of claiming one-fourth of the 
estate from “his mother. It is to be noted that orasa is here 
used in two distinct senses. 

(5) It follows from my answers to the previous ques- 
tions that sons are not always preferred to. daughters as 
“orasa.’ 5 
(6) In such-a family when the eldest child isa daughter 
there cannot be an orasa son, who predeceasing his parents 
‘can transmit to his children a right to preferential treatment 
in the division of the estate, assuming that the eldest child 
attained majority and did not forfeit her status‘as orasa. ™ 

(7) The eldest child, being a daughter, can transmit to 
her children a right to preferential treatment in the division of 
the estate, and there is authority for holding that on her mother 
predeceasing her father she can claim a quarter share as 
orasa. 1 do not, however, consider the determination of the 
latter point is necessary: for the purposes of the present 
reference. 
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Heald, J—Maung Baw and Ma Hmo had ‘four children, 
namely Ma Nyein Aung, Po Cho, Maung Sin and Ma Nga Ma. 
Ma Hmo died first, then Po Cho, then Maung Baw and then 
Nyein Aung. After the death of Ma Nyein Aung, Po Cho’s 
children sued the other surviving heirs, including Maung Sin 
and Ma Nga Ma, to recover one-fourth share of the estate of 
Maung Baw and Ma Hmo on the ground that Po Cho was 
auratha and that therefore they as his children would be 
entitled to one-fourth of the estate. 

The trial Court found that Po Cho was auratha and that 
his children were entitled to a quarter share of the estate, 

Maung Sin and Ma Nga Ma appealed and the Appellate 
Bench of this Court has referred to a Full Bench the follow- 


ing questions :-— 

(1) In a family consisting of both sons and daughters can 
any chil@ acquire the status of auratha prior to the death of 
either parent ? 

(2) If so, in such a family where the eldest childis a 
daughter can any son become auratha before his father dies? 

(3) In such a family can the question which child is 
auratha be decided before the death of either parent ? 

(4) Can there be in such a family two aurathas? 

(5) Are sons to be preferred to daughters as aurathas ? 

(6) In such a family can there be an auratha son who 
predeceasing his parents, can transmit to his children a right 
to preferential treatment in the division of the estate? 

(7) If so, can the eldest child, being a daughter, on her 
mother predeceasing her father, claim a quarter share. as 
auratha, or transmit to her children a right to preferential 
treatment in the division of the estate ? 

In considering these questions the first step isto make 
certain what is meant by the word auratha. It is of course in 
common use throughout the books on Hindu law in the form 
of aurasa and, so far as I know, is there always used in the 
‘sense of a son born toa man by his married wife as distinct 
from the various other classes of sons recognised in Hindu 
law, many of whom are not begotten by the father at all, - 

The Mitakshara derives the word from “uras” (the breast) 
and says “ The issue of the breast (wras) is the legitimate son 
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(aurasa). He is one born of a legal wife, anda son begotten 
by her husband on her isatrue and legitimate son; and is. 
chief in rank” (34). 

The word iscommon in this sense in the Burmese law 
books also, and I need not do more than refer to the definition 
given in the 81st section of the 10th Book of Manugye which 
gives a list of twelve classes of children the first of the twelve: 
classes being “ children born to a young couple given in mar- 
riage by their parents and called auratha.” This list seems to be 
based either on some Hindu law book or on some source on 
which the Hindu books also drew, since most of the 
Hindu books also divide sons into twelve classes of whom 
aurasa is always first (35), and the subsequent passage 
in Manugye, “Of these twelve the auratha only has the 
full right to inherit the property of the parents,” also. 
seems to have been taken’either from Hindu law or ffom some 
common source, since we find practically the. same words 
following the mention of the twelve classes of sons in Vivada 
Chintamani (36), which says “ Manu” and other legislators 
have said that notwithstanding other kinds of sons, the légiti- 
mate son alone receives the whole estate of his father. 

It was natural that when the writers of the Burmese law 
books came to translate “auratha” they should render the 
word as “tha-gyi” or “tha-u,” thatis “big son” or “ first 
son” and that when they adapted the rules of the ancient law 
to the conditions of the Burmese family they should regard 
the auratha asthe “eldest” as distinct from the younger 
children. I say “children” rather than “sons” because ever 
in Hindu law the use of the word aurasa was not confined to. 
sons. It was.used to mean “legitimate issue” whether sons 
or daughters (87), and in the Burmese law books it is clearly 
used to include daughters as well as sons. In fact in section 
73 of the Wagaru the’phrase “auratha daughter” is actually 
used in the Pali, the parallel words in the Burmese text being 
“ thami-akyi” (the eldest daughter). 


(84) Stokes Hindu Law Books, p. 410. ; 

(35) See Mayne’s Hindu Law, p. 82 (7th Edition). 

(36) Tagore Law Lectures, 1880, p. 515, of. Forchamniers Jardine Prize 
Essay, p- 49- a 

(37) Stokes op. cit., p. 498. _ 
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I think therefore that “ auratha” as used in those passages 
in the Dhammathats which it will be necessary to consider for 
the purposes of the present reference may be taken as mean- 
ing the “eldest child,” that the parallel Burmese words “ tha- 
u” or “tha-kyi” may also be taken as meaning the “ eldest 
child” except where the context shows that they mean the 
“eldest child being a son,” and that auratha dita (that is 
“ quratha daughter”) and “ thami-u"” or “ thami-chyi” must 
be taken to mean the “eldest child being a daughter.” 

It is now necessary to review the passages in the principal 
Dhammathats-which deal with the rights of the auratha in the 
sense of “eldest child,” and not in the original sense of 
” legitimate son” as distinguished from the various inferior 
classes of sons, and as it will be convenient to consider them, 
so far as possible, in order of date, I shall take them in-the 
order in*which they are placed by Dr. Forchammer, because 
he gives reasons for that order and-because in certain cases 
there is reason to believe that the dates and order given in 
section 4 of the Digest are doubtful. Complete copies of 
many of the Dhammathats have not yet been printed so that 
in many cases all that is available is the extracts given in the 
Digest. r 

The earliest Dhammathat is the Vilasa which is said to 
have been written in Talaing about the end of the 12th 
Century. A commentary on it was written about the middle 
of the 17th Century and it was translated into Burmese in 
the latter half of the 18th Century. 

The rule given in this Dhammathat, as | read it, is that if 
the eldest child is a son and has helped the parents in their 
business, then when the father dies he gets his father’s 
personal and official belongings and the mother gets her 
cersonal belongings. The rest of the estate is divided into four 
shares of which the mother and younger children get three 
and the eldest son one. The eldest son gets one-fourth, how- 
ever many other sons there may be (“even if there be ten 
sons they get one share out of the three”). 

If the eldest child isa daughter and the mother dies, the 
eldest daughter gets the mother’s personal belongings and one- 
fourth of the rest of the estate. .It is to be noted however that 
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1931. the description of what I have called the rest of the “estate 
Mavse Six does not mention immoveable property. 
hd If the eldest is a son and the mother dies or the eldest is a 


gir: daughter and the father dies the same rule is said to apply. 
— Apparently therefore according to this Dhammathat the eldest 
child, whether a son or daughter, gets one-fourth of the estate, 
excluding personal belongings, whichever parent dies, but one 
is tempted to think that in cases where the compiler of a 
Dhammathat does not state the rule expressly in extenso but 
contents himself with saying that the same rule applies, he 
may have been misled by a certain fondness for analogies which 
appears throughout the Dhammathats and may have been led 
into generalisations which, if the rules had been expressly 

stated, would have been seen to be unwarranted. 

As for.the rights of grand-children, the Vilasa says, “If 
the eldest brother dies befdre his parent, his son, if the son is 
auratha, shall receive as his share of his father’s inheritance 
as much as his father’s younger brothers,” and again “if the 
eldest grandchild is auratha, among the deceased’s children let 
him share equally with the younger brothers (of-his father). 
The grand-children lower than the eldest auratha grandchild 
shall receive only one-fourth of the share of their father’s 
younger brothers.” “If the eldest sister dies before her 
parents, the rule is the same. If the eldest sister’s child is 
auratha, let him have as his mother’s share of the inheritance 
the same share as his aunts.” 

I am inclined to think that the qauratha grand-children 
referred to in these passages are the children of the auratha 
.child, and this, as will be seen later, is the interpretation which 
has been put on the rule by the Courts, but it must be admit- 
ted that that is not what the Dhammathat actually says. It is 
just possible however that in these passages the word auratha 
was used in its earlier sense of “ legitimate.” 

The next important Dhammathat is Wagaru which was 
-written in Talaing about A.D. 1300 and was-translated into Pali 
and Burmese by Buddhaghosa the Less about A.D. 1473. Of 
this we have a copy written in A.D. 1707. This Dhammathat 
is called Manusara in Dhammathatkyaw (see below) and it is 
admittedly the basis of many. of the subsequent compilations. 


“EJ LOWER BURMA RULINGS. 259 


It is important for our present purpose as showing that as 

early as the 15th Century the Burmese law writers regarded 

“ tha-n” or “ tha-kyi” (“first son” or “ big son”) and “ thami- 

.akyi” (“ big daughter”) as representing the Pali auratha. 
Sections 71 to 74 contain the following rules :— 

“On the death of the, father the ‘ auratha first son’ shall 

get the personal belongings of his father and of the remaining 

"property che mother shall receive thrée-fourths, the other one- 
fourth share being divided between the other children and the 
eldest son (“ tha-kyi”). 

“On the death of the mother the auratha daughter 
4“ thami-akyi”) shall get the personal belongings of her mother 
and of the remaining property the father shall receive three- 
fourths and the remaining one-fourth shall be divided between 
the eldest daughter and the rest of the family.” 

On the subject of the rights of grand-children the Wagaru 
lays down no rules. 

The next important Dhammathat seems to be the Dhamma- 
.thatkyaw or Kosaungchok which isin Burmese and was com- 
piled about A.D. 1580. It contains references to Vilasa and 
Wagaru ‘which it calls Manusara) and also to an older 
Dhammathatkyaw. 

It gives the following rules :— 

“Tf the father dies first, the rule for division between the 
-mother and the auratha first son is as follows: If the son has 
-been dutiful he shall get his father’s personal and official 
belongings. The mother shall get (her own) female slaves. 
‘The rest of the estate shall be divided.into four shares, The 
mother shall get three shares and the son one share. On the 
father’s death the eldest son gets a”share of the estate because 
he is the person who will carry on the father’s duties. On the 

_ death of the mother the eldest daughter shall get her mother’s 
personal belongings and one quarter of the rest of the estate. 
‘The father shall.get the remaining three quarters. On the 
death of the father the eldest daughter, if nothing has been 
given to her and there is property to be divided, shall get a 
pair of buffaloes, ten cows, three bullocks, and one slave 
woman who can cook. The mother shall get the rest of the 
sestate. 
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“ On the death of the mother the eldest (first) son,if he has- 
not already received anything shall get a pair of buffaloes, a. 
pair of bullocks, ten cows and three bulls. The father shall 
get the rest.” . - 

As for the share of grand-children the Dhammathatkyaw 
says :— 

“Tf the eldest brother or eldest sister dies before the 
parents, then if there is a first grand-child by them, those 
grand-children shall receive half as much as their father’s or 
mother’s younger brothers and sisters,” but this rule is almost 
certainly the result of a mere mistake, the writer having mis- 
understood the provision in the earlier books that the grand 
children should “ share equally” with their uncles and aunts. 

-The next important Dhammathat is known as Kaingsa or 
Maharajadhammathat and is referred to in Manusara Shwe- 
myin as the fourth revision of the Manusara, the third being 
the Wagaru. It isin Pali and Burmese and was compiled-by 
Kaingsa, otherwise called Manuraja, about A.D. 1630. It 
contains references to the Dhammathatkyaw'and the “ Talaing” 
Dhammathats” but rests its authority not on Manu, as the 
older law books did, but on the ipsedixit of the author himself” 
who is called Manuraja. According to Dr. Forchammer it is: 
the first Dhammathat which is distinctively Buddhistic. 

It gives the following rules :— 

“On the death of the father the son who is competent’ 
to bear the father’s burden shall get his personal and official! 
belongings, also his lands and house. Of the livestock and! 
deadstock such as metals and grain he shall get one share and’ 
the mother three.” 

The reference to lands in this rule is unexpected, but it’ 
probably refers to lands held by the father as an appanage of 
his office, which are mentioned in this connection in Vilasa,. 
particularly as lands are not mentioned in the following pas- 
sage, which also describes the property received by the son on 
his father’s death, but are apparently covered by the reference 
to the father’s “ office.” It will be noted that all the’ property: 
of which the eldest son gets a quarter share is moveable. 

“On the death of the mother the mode of partition 
between the daughters and father is as follows: The 
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daughter is to get her mother’s personal belongings, a pair of 
‘bullocks, a pair of buffaloes, 10 cows, 20 goats, and one slave 
woman who can cook. The father isto get the rest of -the 
property. g 

On the death’ of the father the daughter is to get a married 
-couple of slaves, a pair of bitllocks and a fair portion of grain, 
‘The mother gets the rest of the property. The rule for parti- 
tion between the father and sons on the death of the mother 
is that the son is to get a pair of buffaloes, a pair of. bullocks, 
‘a pair of cows, a bull, twenty milch goats and three he-goats. 
The father gets the rest of the property.” 

Fromth is Dhammathat it’ would appear that only the 
seldest son is to get one-fourth of the estate on the death of the 
father, and that the daughter is only to get certain specified 
‘property. So far as the Digest shows, it gives no rules as to 
tthe inheritance of grand-children. 

The next important Dhammathat is Manuyin which is said 
to be practically a rendering of Wagaru in verse with some 
slight additions. It refers to Wagaru and Dhammathatkyaw 
and follows the older Dhammathats and not Kaingsa. It was 
«compiled about-A.D. 1750 and was translated into prose a few 
years later. ' 

It gives the rule for Ipartition between the auratha son 
cand the mother on the death of the father as follows :— 

“The son is to get his father’s personal and official 
‘belongings including lands attached to his office. Of the rest of 
the property he gets oné-fourth and his mother thyee- 
fourths. . 

“On the death of the mother the daughter is to get her 
‘mother’s personal belongings and one pair of buffaloes and 
bullocks, ten cows, twenty goats and one slave woman. The 
father gets the rest. 

“On the death of the father the daughter is to get a 
married couple of slaves, a pair of bulloeks and buffaloes and 
some grain. The mother gets the rest. 

“On the death ofthe mother the son gets two pai of 
buffaloes and bullocks, one cow, twenty she-goats and three 
ihe-goats. The other sone shall receive small shares-even if 
there are ten of them.” 
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As for grand-children the Manuyin says :— 
“The son of the auratha shall receive as much as the 
youngest of his uncles.” 
The next Dhammathat is Manugye which was compiled i in 
A.D. 1756. Ofit Dr. Forchammer says that it is not really a 
Code or Digest of law, but rather an encyclopaedic record of 
existing laws and customs and of the rulings preserved in 
former Dhammathats, and that it does not attempt te arrange 
the subject matter or to explain or reconcile contradictory 
passages. Like the Hindu Manu what the writer did “was. 
simply to gather the fossil laws of a former generation and 
mix them indiscriminately with the laws which were current in 
his age. They do not harmonise with each other but present 


- the appearance of a mechanical mixture in which the materials: 


bear no affinity to each other.” Aéanugye has nevertheless. 
acquired a pre-eminent position among the Dhammathats, 
largely because until the publication of Jardine’s Notes on 
Buddhist .Law in 1882-3 it was the only Dhammathat which 
had been translated into English. In 1859 Major Sparks said 
of it “ The only Burmese Code of Law which the Courts have 
had for their guidance is the Dhammathat or Burmese version 
of the Laws of Menoo. This book is in a great measure 
obsolete, and is no more applicable to the decision of suits of 
the present day in the Courts of Pegu than are the laws of 
Alfred in the modern Courts of England. It contains more- 
over a vast number of contradictory statements on matters of 
grave importance, mingied in almost inextricable confusion: 
with the most puerile absurdities.” He admitted however that 
in spite of “the utfer want of sequence in its component 
parts” “ some points of this Code have retained their vitality, 
and are as familiar in the mouths of the people as household 
words” and he undoubtedly based his code on it. In 1914 
in the case of Ma Hain Bwin v. U Shwe Gon (38), the Privy 
Council referring to “ Manu Kyay which for so long had been 
recognised as the leading guide in the Administration of 
Justice” said, “It is not seriously disputed that the authority 
of this text-book, where it is clear, as among the Dhammathats,. 
is of the highest rank” and held that where there is no 


(38) 8 L.B.R., 1 
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ambiguity in the rule of Burmese Buddhist law as recorded in 
Manugye the other Dhammathats do not require to be appealed 
to. Itis therefore clear'that Manugye must now be regarded 
as the Dhammathat of pre-eminent importance. 

Manugye gives the following rules :-— 

“On the death of the father the eldest sonf(tha-kyi) gets 
the father’s personal belongings. Of the rest of the property 
he gets one-quarter and the mother and the rest of the children 
three-quarters. On the death of theimother, the daughter gets 
her mother’s personal belongings and the slave woman who 
cooks. Of the rest of the property the daughter gets one 
quarter and the father three. 

“On the death of the father the eldest daughter gets one 
female’ slave, two cows, two goats, a pair of buffaloes, a plot of 
paddy land and the seed grain. The mother and the younger 
daughters get the rest. 

“On the death of the mother the’eldest son gets one slave, 
one pair of buffaloes, one pair of oxen, two goats and one plot 
of paddy land, and the father and younger children (or sons) 
get the rest. This rule and the last ‘apply only when there is 
plenty of property.” 

As for the rights of grand-children the Manugye gives the 
following rules :— 

“If the eldest son (tha-kyi) dies before both his parents, 
the rule for partition between his son and the uncles and aunts: 
isas follows: If the auratha eldest on (tha-kyi auratha) dies: 
before his parents, then because the eldest brother is regarded 
as the father, the eldest brother's son shall share equally with 
the younger brothers. If the eldest daughter (thami-kyi) dies 
before both her parents, the rule’ of partition between the 
eldest daughter’s daughter and her aunts is as follows :— 
The eldest sister’s daughter shall share equally with the 
younger sisters, because the eldest sister is regarded as the 
mother.” 

The next three Dhammathats in order of date are three 
compiled by Vannana Kyaw Din, namely Manusara Shwe 
Myin, Manu Vannana, cited as Vannana, and Vinicchayapaka- 
sani cited as Vinicchaya, These were all compiled between 
A, D. 1770 and 1775. 
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Manusara Shwemyin professes to be a fifth recension of 
Manusara, the Wagaru and Kaingsa being the third and fourth 
recensions. It is based on Wagaru and Kaingsa but takes 
materials from Manugye also. It gives the following rules :— 

“On the father’s death the son gets the father’s personal 
belongings and one-quarter of the residue because he takes his 
father’s place. The rest goes tothe mother. On the mother’s 
death the eon is to get certain cattle and the father the rest, 
and the father is to make suitable provision for his sons. 

On the father’s death the daughter is to get a married 
couple of slaves, certain cattle and a suitable portion of grain, 
and the mother is'to get the rest. The daughter is not to get 
a quarter.of the residue like the son.” 

I have been unable to find any definite rule in this Dham. 
mathat as to the share of grand-children. Section 60 mentions 
grand-children after children as heirs and section 61 says that 
the nearer heirs shall get two shares to the more distant heirs’ 
one. .This compilation does not seem to be mentioned in the 
Digest. 

The Vannana which professes to be based on all the earlier 
Dhammathats, and not only on Wagaru, Kaingsa and 
Manugye gives the following rules :— 

“On the father’s death the auratha eldest son gets his 
father’s personal belongings, his office and his official lands, 
and the mother gets her personal belongings. Of the residue, 
animate and inanimate, the son gets a quarter and the mother 
three-quarters. 

On the mother’s death the daughter gets the mother’s 
personal belongings and also one-fourth of the rest of the 
property, but lands are not expressly mentioned. 

On the mother’s death the eldest son gets certain cattle 
and the father gets the rest, but the father must make suitable 
provision for the younger sons. 

On the father’s death the’daughter gets a married couple 
of slaves, certain cattle, a fair portion of grain, and the mother 
gets the rest.” 

As for grand-children the Vannana, as | read it, says that 
on the eldest brother’s death his auratha son (child ?) gets the 
same share as his father’s younger brothers, and that the 
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eldest sister’s children get an equal share with the mother’s 
younger sisters. 

The Vinicchaya is said by Dr. Forchammer to omit many 
of the contradictory, equivocal and superfluous passages in 
Manugye, Manusara, Shwemyin and Vannana. Its date is 
supposed to be about A.D. 1775. 

It gives the following rules :— 

“Partition between mother and sons itesi the death of 
the father. 

The son gets the father’s horse, official equipment and 
sword, The! mother gets the female slaves. .Of the rest of the 
property the son gets one-fourth and the mother three- 
fourths. 

Partition between father and daughters after the death 
of the mother. 

The daughter gets the mother’s personal ornaments and 
clothes. The father gets the male slaves. Of the rest of the 
property the daughter gets onc-fourth and the father three- 
fourths. 

Partition between mother and daughters after the death 
of the father. 

The mother takes all the property animate and inanimate 
but if the estate be large the mother should give to the 
daughter a suitable share. 

Partition between fatherand sons after the death of the 
mother, 
= The father takes all the property, but if the estate be 
large the father should give to the sonsa fair share of the 
grain, one buffalo, one yoke of oxen, ten cows, ten little goats 
and three he-goats.” 

As for the shares of grand-children it contains the 
following rules :-— 

“If the eldest son (tha-kyi) dies, his sons and daughters 
should share equally with his younger brothers. 

If the eldest daughter (thami-akyi) dies, her sons 
and daughters should share equally with her younger 
sisters. ” 

The Vicchedani (A. D. 1782) belongs to the same period. 
during which there was evidently a revival of legal learn- 
ing. 
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In contains the following rules :— 

“Ifthe father dies before the mother and the son takes 
the father’s position, the son gets the father’s elephant, pony, 
clothes, his official lands, and his arm. The mother gets the 
slave women. Of the rest of the property, the son gets one- 
fourth and the mother three-fourths. Even if there are ten 
sons the rule is the same. 

As for the partition between the father and the daughter 
on the death of the mother, the daughter is to get her mother’s 
clothes and ornaments, and also two pairs of bullocks, two ~ 
pairs of buffaloes, ten cows, twenty she-goats, and one slave 
woman. The father gets the rest of the estate. 

As between mother and daughter on the death of the 
father the daughter gets a fair portion of grain, a slave, 
and a pair of bullocks and buffaloes. The mother gets the 
residue. 

As between-father and son on the death of the mother, 
the son gets two pairs of bullocks and buffaloes, three he-goats, 
twenty she-goats, and one cow. The father gets all the rest. 
The rule applies even if there be ten sons.” 

As for grand-children the Vicchkedani says: 

“Tf the eldest brother dies before receiving the parents’ 
inheritance, the children of that eldest brother shall share 
equally with the younger brothers.” 

No passage referring to the eldest daughter’s children is 
cited from this Dhammathat in the Digest- \ 

The only other Dhammathat among those cited in the 
Digest which seems to be regarded as important is that known 
as Amwebon or “ Partition of inheritance.” Its date seems 
to be unknown, but it evidently reproduces the rules of 
Manugye with immaterial differences in some cases as to the 
number of animals to be given. 

No extracts from it as to the rights of grand-children are 
cited in the Digest. , 

The only other text to which it is necessary to refer is: 
what is known as Attasankhepa Vannana generally cited as. 
Attasankhepa. It was compiled by the “ Kinwun Mingyi”, U 
Gaung, who subsequently compiled the Digest, and it was first 
printed at the Burmese Royal Press in Mandalay in A.D.1882,. 
that is only some four years before the British Annexation. of 
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Upper Burma. It is said to be not, strictly speaking, a 
Dhammathat, that isa compilation giving the law as it was 
according to the texts, but to give instead the law as in the 
author's opinion it ought to be. I do not regard this criticism as 
entirely fair, since the author gives the original texts and then 
explains their meaning as he understands it, but even jf it were 
true, it is obvious that the work is of the greatest value as 
representing Burmese Buddhist law as it was interpreted and, 
I havé no doubt, administered under the last of the Burmese 
Kings. The author, whom I knew personally, was an 
undoubted authority on Burmese Buddhist: law and its inter- 
pretation, and it cannot be denied that his work carries great 
weight. It is interesting for the purposes of the present 
reference because hoth when it gives the old list of the twelve 
classes of sons and where it gives another list of sixteen classes 
of sons, it puts the auratha first and in the latter case it defines 
the auratha as “a son born of a marriage where the parents 
on both sides consent and where the young couple co-habit by 
reason of like desires,’ and concludes the definition, 
exactly as the Hindu Jaw books do, with the words “Such an 
auratha son is entitled to take the inheritance of his parents.” 
But immediately afterwards it uses the same word auratha to 
distinguish between the “eldest” and the “ younger ” children, 
and it actually mentions the cases of families where there is 
no auretha son but only an auratha daughter, and where there 
is no auratha at all.” 

As for the shares of the auratha child on the death of one 
of the parents, it explaifis the law as follows :— 

“As for the partition between mother and'son when the 
father has died, let the son get the father’s personal and 
official belongings, and let the mother retain her personal 
belongings, the slave women acquired during the marriage 
and the dwelling house. On the rest of the property, animate 
and inanimate, including male slaves, let the son have one- 
fourth and the mother three-fourths, but if there are inherited 
slave women, let the mother have half and the son half. This 
is the rule for partition between fhe auratha son and the 
mother. If there are younger sons and daughters, they shall 
have no claim to inherit while their mother is alive. They 
shall inherit qnly when the mother dies. 
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As forthe partition between father and daughter on the 
death of the mother, the daughter is to get the mother’s 
personal and official belongings, and the father shall retain his 
personal and official belongings, the male slaves acquired 
during the marriage, and the dwelling house. Of the remain- 
ing property, including female slaves, the daughter shall get 
one-fourth and the father three-fourths, but if there are 
inherited slave men, the father shall have half and the 
daughter half. This is the rule of partition between the auratha 
daughters and the father, If there are younger sons and 
daughters they shall inherit only on the father’s death. 

As for the partition between father and son on the death 
of the mother, the father gets the whole of the property, but if 
there is alarge estate, then let the son get a fair share of the 
grain, a pair of bullocks, ‘a pair of buffaloes, a bull, two 
cows, twenty she-goats, three he-goats and other suitable 
property.” 

On the death of the father the rule of partition between 
mother and daughter is similar to that between father and son 
on the death of the mother. 

As for the rights of grand- children the Attasankhepa 
explains the law as follows :— 

“If the auraiha eldest son or eldest daughter dies, leaving 
children, while the parents are still alive, those children are 
“out of time’ grand-children and cannot get their parents’ 
full share. Let them get the same share as their youngest 
uncles and (or) aunts.” ; 

There is one other authority to which it may be well to 

vefer shortly as it is sometimes referred to as an authority on 
Burmese Buddhist law, and it has already been mentioned. 
_ In 1859 a “ Civil Code of the Province of Pegu” (generally 
cited as “ Sparks Code”) was published by Major Sparks 
under the authority of the -Local Government. The second 
part of that Code deals with “ Burmese Law” and it is mainly 
based on Dr. Richardson’s translation of Manugye which had 
been published in A. D. 1847. 

This code omits any reference to the rights of the auratha 
the rule which it gives being as follows :— 

“Tn the division of an estate between the surviving 
husband or wife and children, the widow or widower shall take 


x1.} LOWSR BURMA RULINGS. 269 


the dwelling house and three-fourths of the estate and the 
children divide the remaining one-fourth equally between 
them.” 

As authority for that rule it cites sections 2 to 5 of the 10th 
Book of Manugye but the rules there given, which have been 
quoted above, clearly do not support the rule. < 

It makes no reference to the rights of grand-children. 

From the above survey of the Dhammathats 1 think that 
it is fairly clear that the word auratha is commonly used to 
mean the eldest child, whether son or daughter, and that if the 
eldest child, being a son, is competent on the father’s death to 
take the father’s place in the family, or, being a daughter is 
competent on the mother’s death to take the mother’s place 
then he or she is auratha, and on the father’s or mother’s 
death is according to the Dhammathats entitled to the father’s 
or mother’s personal property and to one-fourth of the rest of 
the estate, and further that if the eldest child, whether son or 
daughter, dies without having become entitled to that interest 
in the estate, his or her children are entitled to. share equally 
in the estate with the younger brothers and sisters of the 
deceased. 

It may be well to justify each .of these propositions 
separately. 7 

It must be admitted that in Hindu law the early legislators 
ignored the rights of women and excluded them altogether 
from inheritance. The original sources on which the Burmese 
Dhammathats were based, if not actually Hindu law books, 
had passed through Hindu hands and taken a Hindu tinge, and 
undoubtedly traces of an inferior status accorded to women 
can be detected in almost all of them. The Vicchedani, when 
dealing with the partition between brothers and sisters after 
the death of both parents, actually says “Though the eldest 
child be a daughter she does not reach the status of auratha 
and she must share equally with her younger brother” and 
one or two of the minor Dhammathats contain similar 
passages, which I have no doubt were taken from some old book 
and reproduced Hindu or possibly pre-Hindu ideas. But just 
as the Dhammathats when translating passages which are 
evidently taken direct from what may be called the Hindu law 
books use auratha in its original sense of “legitimate” and 
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nevertheless when they come to apply it to Burmese Buddhist 
law use it in the-special sense of “an eldest born child who is 
competent,” so although they reproduce passages which follow 
the Hindu law in saying that a daughter can never be auratha, 
nevertheless when they come to the actual division of the pro- 


* perty. of the estate of a Burmese family they put the daughter 


practically, and in some cases entirely, in the same position as 
the son. Written law is eminéntly conservative and tends to 
lag far behind custom and if the law as given in the authorities 
on which the Burmese law books are based has been altered 
in those books, it may be taken as certain that the alteration 
is due to very firmly established custom and that the tendency 
suggested by the alteration has probably gone considerably 
further in custom than it has in law. The Burmese Buddhist 
law books leave no room for doubt that from the first there 
was a strong tendency towards equality between the sexes irr 
matters of inheritance, and I think that the fact that this 
tendency appears so strongly even in the earliest of the 
Dhammathats, warrants my opinion that if the eldest child is 
a daughter she isin Burmese Buddhist law to be regarded as 
auratha just as a son is, if he is the eldest child. 

The question then arises whether if the eldest child dies in 
infancy, the next child succeeds as auratha. The Dhamma- 
thats, so far as I know, give no answer to this question, though 
asI have said the Attasankhepa considers the possibility of a 
case in which there is no auratha but only younger children. 
I think from my experience of cases under Burmese Buddhist 
Jaw for more than 20 years, that there can be no doubt that 
children who do not grow up are always disregarded and that 
the eldest child who reaches an age at which he or she would 
be able to take the place of the father or mother in case of 
death would always be regarded as auratha. 

There can I think be no doubt that the Dhammathats which 
give a special share to the eldest child who is competent to 
take the place of father cr mother contemplate a family in 
which the auratha is living in the family house andsdoes 
actually take the place of the parent. Indeed I doubt whether 
the Dhammathats contemplated the auratha’s taking away the 
‘special share unless he or she was ousted from the position of 
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head of the family by the surviving parent’s marrying again, 
Some of the Dhammathats would deprive a son or daughter, 
who does not live with the family and take the father’s or 
mother’s place of the auratha child’s share, vide the texts cited 
jn sections 36, 37, 40, 41 and 62 of the Digest, but I think that 
in this case asin certain other cases, e.g. the cases of adopted 
and step children, the necessity for joint living may now be 
‘considered as archaic and obsolete and may be disregarded. 

I have already said that in my opinion the eldest child who 
grows up is auratha by right of birth and that it makes no 
difference to the status of auratha which parent dies first. It 
is arguable, as indeed it is argued in this case, that on the 
death of the father the eldest son, though he be not the eldest 
-child, succeeds to the father’s place and that on the death of 
the mother the eldest daughter, though she be not the eldest 
child, succeeds to the mother’s place, but I donot think that 
this view is in accordance with the meaning of the Dhamma- 
thats or with the facts of human -nature. If, as I think 
-established, auratha means the eldest child, then the question 
would seem to be settled by a reference to Wagaru, one of the 
earliest of the Dhammathats, which in this connection uses 
the words “ auratha first son” of the son in the Burmese text 
and “auratha daughter” of the daughter in the Pali text, 
translating the Pali words into Burmese as “ eldest daughter,” 
and to Attasankhepe which actually uses the word euratha in 
this-connection in the case of both son and daughter. As for 
the facts of human nature it seems to me unlikely that ina 
primitive family, and the Burmese family is still primitive, the 
eldest child if a son would tolerate a younger sister’s taking 
the mother’s. place, or if a daughter would submit to her 
younger brother’s taking the father’s place, and in each.case 
taking a large share of the family property. 

The rights of grand-children must now be considered. 

If the eldest child, whether son or daughter, actually 
became entitled by the death of the father or mother, to the 
auratha share, his or her children would naturally succeéd to 
that share, and the rule that, if the eldest child dies before be- 
coming entitled, the. grand-children by that child should’ 
succeed to a similar, though somewhat reduced share, is 
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intelligible. But if there is no auratha till one or other of the 
parents has died, then the rule about the rights of grand- 
children seems to me to be unintelligible, and I think that it is 
clear that that rule must involve the assumption that a son or 
daughter can, as the text of Attgsankhepa itself suggests, be 
auratha while both parents are alive, and supports my conclu- 
sion that the eldest child is auratha from the time when he or 
she becomes competent to take the place of the father or 
mother in case of death. 

The law as expounded in the chief Dhammathats having 
thus been considered it is now necessary to consider the case 
law. , if 

The earliest case seems to be that of Ma Thi v. Ma Nw (39). 
where in answer to an argument that it is the eldest grand- 
child who gets the special share it was said that “ the passages. 
quoted from the different Dhammathats do not’appear ... - 
. . . to lay down any rule as to inequality of shares among. 
grand-children ......- sprung from the same father.” 


- The rule of equal division has since become well established. 


and it may now be taken as settled law that in spite of the 
references in some of the Dhammathats, e.g. Vilasa and 
Vannana, to the “ auratha grand-child,” the children of the 
auratha divide the special share between them equally. 

The next case was that of Mi Saung v. Mi Kun (40) where- 
the following passage occurs: “The position of the eldest son, 
the auratha or “ thagyi” as he is called, is superior to that of 
theothers ..... In the division under section 50 (of Manugye 
10) the auratha has first choice. At sections 15, 22, and else- 
where it is said he takes the father’s place: this may be when: 
the father is dead or when both parents are-dead. He is. 
superseded if deaf or blind by a younger brother under section 
36; and possibly section 35 imposes on the auratha the burden: 
of maintaining a brother helpless from disease. He hasa 
duty to perform; . . . The Manuwunnana section 10 and 
Manu Shwe Myin section 12 describe this duty as the taking up- 
of the father’s burden or responsibility; and it is when this. 
burden is assumed that the eldest son is to get the elephant,.. 
horse, sword, goblet, betel-box, and other -articles"used by his. 





(39) S.J.L.B., 70. (40) S.J.L.B., 118. 
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father. Under certain circumstances the eldest daughter, at 
dJeast when there is no son competent to assume the parental 
-duty, takes the paraphernalia of the deceased mother, as at 
‘section 3 of Book 10 of the Manugye, where she takesther 
mother’s ornaments, clothes, and the slaves who cooked her 
rice. These rights to paraphernalia, though expressly stated 
‘in the three Dhammathais above quoted, are not even men- 


 *stioned in ‘Spark’s Code. They are rights additional to the 


fractional share of the inheritance, which cn the death of one 
parent the eldest son or eldest daughter is entitled to demand 
from the surviving parent.” 

After citing the section of Sparks’ Code which I have 
calveady cited above the learned Judge weht.on to say, “ The 
‘two assessors are distinctly of opinion that this is bad law: 
‘they say they never heard of the younger children sharing in 
tthe one-quarter share given to the eldest son or of this share 
being chargeable with the maintenance of the younger 
«children. They say that where the Dhammathats award an 
‘eldest son a quarter share, he takes it absolutely.” 1 

. I have quoted these passages at length because they express 
‘the views of Sir John Jardine who was the pioneer among 
Judges in the field of Burmese Buddhist Law, and his opinions 
care entitled to great weight. 

In Maung Po Lat v. Mi Po Le (41) the same learned Judge 
sneld that an only daughter has not after her father’s death and 
‘before partition with lher mother, an interest in the estate 
capable of alienation. The following passage in the judgment 
sig relevant to the present enquiry: “While I am of opinion 
‘on the authority of many texts, my general impression of the 
-equality sought by Buddhist law, and what I believe to be the 
notion of the people, that an eldest daughter has certain rights 
‘to share in the joint property of the family....... I believe 
“that these rights of eldest children are seldom exacted.” If 
sthat opistion is true, the fact might explain the omission of any 
wreference to those rights in Sparks’ Code. The learned Judge 
-was of course right in holding that the eldest child if adaugh- 
“ter canrot on the death of her father claim partition of ithe 
-estate from her mother. According to some of the Dhamma- 
thats she might if there was a large estate get certain 
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property, but that right has, I think, become obsolete and I 
doubt whether auy Court would now enforce it. 

In Ma On vy. Ko Shwe O (42) it was held that on the death 
of one of the parents the eldest son or daughter may claim his 
or her share. This statement of the law is clearly too broad,. 
and the judgment has since been overruled on other grounds. 

In Maung Sa So v. Mi Han (43) the learned Judicial Com- 
missioner of Upper Burma held that‘an only son on his father’s 
death has a right as against his mother to one-quarter of the 
estate. That is of course correct according to the Dham- 
mathats. 

In Ma Me v. Ma Myit (10) the learned Judicial Commis- 
sioner of Lower Burma held that where there is a son (by a 
first wife) competent to assume the parental duty an eldest 
daughter bya second wife cannot claim a share in her deceased 
father’s estate during the lifetime of her mother, and said 
“There are authorities for holding that the eldest son or the 
eldest daughter may claim one-fourth of the property during 
the life-time of the surviving parent, but this rule in my 
opinion means the eldest son, or the eldest daughter where 
there are nosons.” Ido not think that there is any passage 
in the Dhammathats which warrants the words “ where there 
are no sons,” and I think that the statement as it stands is 
incorrect. The eldest child if a competent son can claim on 
the death of the father, and the eldest child ifa competent 
daughter can claim on the death of the mother. In the case 
under reference the claimant was not the eldest child, so her 
claim was bad. 

In the case of Ma Min Tha v. Ma Naw (44) a younger 
daughter sued, while her mother was alive, to redeem property 
mortgaged by her mother and it was said that under Buddhist 
law children have no vested interests in parental property 
during the life-time of either parent. The learned Judge 
apparently overlooked the special rights of the auratha, and 
to that extent the statement was too wide. 

In the ease of Ma Mya (Thu) v. Maung Po Thin (Thein) (3) 
it was said that the eldest son, if competent, is the representa- 
tive of his deceased father and in that capacity is entitled to: 


(42) S.J-L.B., 978. (48) (1898-96) 2 U.BLR., p. 171. 
(10) P.J.L.B., 48. (8) P.J.L.B., 885, 
(44) (1892-96) 2 U.B.R., p. 581. 
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one-fourth of the inheritance, that where there are both sons and 
daughters the eldest son is preferred to any daughter, and 
that the rights of the eldest son or daughter pass to the next 
eldest as representative of the father or mother. In that 
particular case the eldest-born son had died young and the 
only surviving child who was a younger son sued his mother 
on his father’s death for the auratha son’s quarter share. 
The proposition that the eldest eonis preferred toany Crug 
was therefore merely an obiter dictum and the reasons given 
for it were not convincing. The proposition ‘that the rights 
of the eldest son or daughter pass to the next eldest would in 
my opinion be correct if confined to the gase where the eldest- 
born died young, that is before becoming competent, or could 
never be competent. 

In Ma Gun Bon vy. Maung Po Kywe (28) the dispute was 
between a niece and children of a step child, but the following 
remarks of the learned Judicial Commissioner of Upper 
Burma are relevant to the matter now under consideration. 
“Full representation is not allowed to grand-children, and 
partial representation is granted grudgingly. If the eldest 
son or daughter die before the parents, the children are given 
the share of a younger brother or sister on account of the 
superior claims of the auratha heir. But the share of the 
children of a deceased brother gr sister other than the auratha 
is reduced to a quarter of a brother or sister’s share.” 

In Maung Pan v. Ma Hnyi (45) it was assumed that where 
the eldest child was a son he was auratha, although apparentiy 
it was the mother who died first, and itis to be noted that 
the daughter who succeeded him in the management of the 
family property on his adoption into another family did not 
claim the avratha share. 

In Anleathan v. Mi Tha Ta U (46) the learned Judge who 
decided Ma Mya Thu’s case said, again obiter, that on the 
death of the father an eldest daughter cannot claim a one- 
fourth share if there are sons, and referred to his judgment in 
Ma Mya Thu’s case. It is of course true that an eldest 
daughter cannot claim a quarter share from her mother on the 
death of her father, but it would be equally. true whether there 
were younger sons or not. 2 


(28) (1897-01) 2 U.B.R., p. 66: (46) P.J.L.B., p. 625. 
(45) (1897-01) 2 U.B.R., p. 104. 
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Maung Seik Keung v. Maung Po Nyein (11) is the first 
reported case on the Buddhist Law of Inheritance decided by 
this Court and the first decided after the Digest was published. 
The texts and the earlier cases were considered and with 
reference to the dictum in Ma Mya Thu v. Po Thein that ° 
where there are both sons and daughters the eldest competent 
“son is preferred to any daughter it was said that the rules in 
the Dhammathats “ seem to proceed on the principle of a son 
getting a portion if his father dies and the daughter if her 
mother dies, but the case of both daughters and sons is not 
distinctly provided for.” The case then under consideration 
was a claim by the eldest son against the father on the death 
of the mother and the conclusion reached was couched in the 
following terms: “ In the present case the eldest son was the 
eldest child, and having regard to the points just noted that 
it is not shown that a daughter must get a share because the 
deceased parent is the mother and that there is atendency to 
prefer the eldest child, we are brought to the following conclu- 
sion that the son should not fail in this suit on the ground 
that it is a daughter who can claim and notason. It may not 
be very clear from the Dhammathats now available that a son 
can claim aone-fourth share from his father when he lives 
separately and when the father does not marry again, though 
this has been held: but we do not think it open to reasonable 
doubt that when the father does marry again the eldest son, 
especially if he be the eldest child, can claim a one-fourth 
share of the general joint estate of the parents.” It is not 
necessary for the purposes of the present reference to consider 
whether or not the actual decision in that case is correct but 
it has been doubted. I have suggested above that one might 
expect the law to be that the eldest child, who being a son who ~ 
has taken the place of a deceased father, or being a daughter 
has taken the place of a deceased mother, and who is ousted 
from that place by ‘the re-marriage of the surviving parent 
should be entitled to claim the special share allotted to such a 
son or daughter, but Burmese Buddhist law is not always 
logical and the law possibly may be other than what one would 
expect. - 

The case of Maung Hmu v. Maung Po Thein(47) is only inte- 
resting because it was one in which an eldest son had previously 

(11) 1 L.BR., 23, (47) 1 L.B.R., 608 
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on the death of his father sued his mother for a one-fourth 
sh are of the estate and had obtained it. : 

In Maung San Dwa v. Ma Min Tha (22) an eldest surviving 
son, who was not either the eldest son, there having been two 
elder brothers, or the eldest child since there were five 
children tefore him, sued the mother after the death of the 
father fcr one-fcurth of the estate aud it was held on the 
authority of Ma Mya Thuv..Po Thein (3) that he was entitled 
to succeed. The learned Judge seems to have overlcoked the 
fact that the correctness of the ruling in Ma Mya Thu's case 
had already been doubted in the judgment in Seik Kaurg v. 
Po Nyein (11) and as his ruling was never Cfficially published it 
was probably regarded at the t'me as bad Jaw, and in my 
opinion it may still be so regarded. 

- In Ma Saw Ngwe v.Ma Thein Yin (29) the position of 
grand-children was considered at ecme length, and it was held 
that “among grand-children whose parents have predeceased 
their grand-parents the only one who ranks with the surviving 
uncles and aunts is the eldest representative of. the eldest 
child.” That judgment is ccntrary te the Jaw as stated in Ma 
Gun Bon v. Po Kywe (28) and was written by the same learned 
Judge whose decisions in Ma Mya Thus and Anleathan's 
cases have already been questioned. It was based on a rule 
which occurs with scme ambiguity is one or two Dhammathats 
only and I have already cuggested that that rule, if it ever 
existed. has long been obsolete. I think therefore that this 
ruling is bad law. 

In Ma Nan Gyaw vy. Maung Shwe Ket (15) a single Judge of 
this Court, following Ma Mya Thu's and Anleathan’s cases, 
held that a daughter is postponed to sons, but the ruling in 
that case was not cfficially reported and, for reascns which 
I have-already given, was in my opinion mistaken. 

The next case in ofder of time is the Full Bench case of 
Ma Thin v. Ma Wa Yon (12). It deals with the claim of an 
only daughter to one-fourth of the estate as against her 
mother on her remarriage, and it decided that the claim was 
good. It does not of course decide that the eldest child being 

(22) Chan Toon's L.C., Vol. IJ, p. 202° 
(29) I L.B.R., 198. (15) 10 Bur. L.R, 284. 


(11) 1 LB.R., 23. (8) P.J.L.B., 685. 
(98) (1887-01) 2 U.B.R., p. 66. (12) 2L.B.R., 265. 
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a daughter is entitled to get the quarter share if her mother 
does not re-marry, and, as I have said, I do not think that it is 
necessary for the purposes of the present reference to consider 
the law as to the effect of the re-marriage of the surviving 
parent. 

Tun Myaing v. Ba Tun (2) deals with the converse case of 
the remarriage of the father, but the claimant was the auratha 
son’s son, and it was decided that as there were surviving sons 
the grand-child could not sue. The ruling is relevant to the 
present enquiry because it stated that “the eldest-born son 
{meaning possibly the eldest-born child being a son, since in 
that case there were no daughters) is the auratha by right but 
he does not attain the complete status as such till he attains 
his majority and becomes fit to assume his father’s duties and 
responsibilities. Ifhe dies before he attains his majority, or 
if he is incompetent to fulfil the prescribed conditions, his next 
younger brother, subject to the same conditions, succeeds to 
his position as auratha. If the eldest son attains his majority 
and fulfils the prescribed conditions and then dies before his 
parents, his position as auratha remains unfilled and the next 
brother does not succeed to it.” If this statement of ‘the law 
be read as including daughters and sisters equally with sons 
and brothers, then I believe it to be correct. 

The case of Ma Kyi Kyi v. Ma Thein (16) is relevant only 
as establishing the principle of equal division among children 
after the death of both parents, that is as abolishing as 
obsolete the special shares allotted by some of the Dhamma- 
thats to the auratha and other elder children on such partition. 
That principle has, in my opinion rightly, been applied to 
partition ‘among grand-children who get a special share as 
children of the auratha. 

In Po Sein v. Po Min (30) it was held by this Court that 
“If the auratha son or daughter predeceases his or her parents, 
his or her son, or his or her children together, receive the 
same share as their youngest uncle or aunt” and the learned 
Judge who wrote the judgment went on to say: “This is 
strictly confined“in all the texts to the children of the auratha 
or eldest son or daughter. In my opinion the rule relates to 
the auratha son or daughter, ‘strictly so called. There is no 

(2) 2 L.B.R., 292. (26) 3 L.B.R., 8 (30) 3 L.B.R., 45. 
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indication that it has any reference to the eldest surviving}son 
or daughter unless he or she is technically the auratha.” 
‘With that statement of the law I entirely agree. 

In the case of Mi Min Din v. Mi Hle (18) in Upper Burma, 
it was held according to the headnote that “eldest-born son” 
means the eldest son and not necessarily the eldest child, but 
it is difficult to extract any express decision to that effect from 
the judgment. What was decided was that a daughter of an 
eldest son, who was not the eldest child but whose elder sister 
had become a nun, was entitled to an equal share with her 
uncles and aunts in her grand-parents’ estate on the ground 
that her father was auratha, and it was suggested that in the 
same family both the eldest son and the eldest daughter can 
‘claim the special share, usually called the auratha share, 
allowed by the Dhammathats. With all respect for go learned 
an authority on Buddhist law as Sir George Shaw, I am of 
opinion that that suggestion was mistaken, and that the true 
rule is that it is the eldest competent child, whether son or 
-daughter, who is auratha and as such is, on the death of the 
father or mother as the case may be, entitled to the auratha 

share of the family property. 

. In Tha Tu v. Maung Bya (13) it was held that on the death 
of the mother the eldest daughter in a family of five daughters 
and no sons was entitled as against her father and sisters to 
-one-fourth of the estate. That ruling was doubtless correct. 

In Ma Thin v. Ma Nyein E (48) a single Judge of this Court, 
following the mistaken ruling in Ma Saw Ngwe v. Ma Thein 
Yin, held that it is only the eldest representative of the eldest 

-child who ranks with surviving uncles and aunts. That ruling 
was not officially reported and may, I think, be disregarded. 

In Ma Hain Gaing v. Ma Tha Li (49) a single Judge of this 

-Court held, following the earlier rulings, that “if the first born 

son dies in infancy the status of auratha is capable of devol- 

ving on the next eldest competent son and does so devolve when 

he (the next eldest competent son) attains his majority provided 

that he is affected by none of the disabilities or disqualifications 

mentioned in the texts on the subject and further that such an 
(usr os 6) 2 U.B.R., Buddhist Law, Inheritance, p. 11. 


(13) 4 L.B.R., 181. (48) 3B. L.T. 6. 
(49) 4B. L.T. 74. 
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1921, auratha son can transmit the superior rights to his issue. That 
Satec din ruling was not officially reported but if it be read with the 
Pe addition that disqualification by reason of living separately is: 

xit.,, obsolete, I think that it is probably good law. 
= In Mi Saw Myin v. Mi Shwe Thin (50) it was held in Upper 
Burma that the auratha son’s quarter share allotted on the 
death of his father is not subject to any rights ofthe mother 
but is his own absolutely, and that ruling is in my opinion 
undoubtedly correct, but the judgment does not seem to 
distinguish very clearly between the rights of the auratha son 
or daughter on the death of the father or mother respectively 
and their moral claims or obsolete rights on the death of the 

mother or father respectively. 

The case of Ma Ein Thuy. Maung Hla Dun (14) was one 
in which the question of the rights of grand-children arose and 
it was held that where the eidest child was a son who died in. 
infancy, the son of the next eldest child, who was a daughter and 
who grew up, was entitled to share equally with his mother’s. 
younger sister. That decision wasin my opinion correct, but 
the judgment seems to suggest that if there had been a son. 
surviving instead of two daughters, the son might possibly 
have been auratha to the exclusion of the elder sister, and that 
view, I think, would be mistaken. The ruling was not however: 
officially reported. 

The rights of grand-children were again considered in the: 
case of Ma Suv. Ma Tin (31) where itwas held that the 
children of a second child who was a son (the eldest child who 
was also a son having died in infancy) were éntitled to the 
auratha grand-children’s special share. This ruling inter- 
preted the decision in the case of Po Sein v. Po Min as meaning 
that all the auratha grand-children are jointly ‘entitled to the 
special share and applied the principle of equal division to 
them. It therefore in effect overruled Ma Thin v. Ma Nyein E 
and Ma Saw Ngwe v. Ma Thein Yin. It isto be noted that it 
accepts the principle that, in applying the rules of the Burmese 
Buddhist law of inheritance, children who die young may be 
diregarded, 2 


(50 (1910-18) 1 U.B, R., 125. (14) 5B, L.T, 73. 
(31) 6 L, BR. 77. 
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In Po Zanv. Maung Nyo (1) the rights of grand-children 
were again in issue. The eldest-born child in that case was 
a daughter who died afterher father but before her mother, 
the next child was a son who died in!infancy, and the only 
other child a son who survived both parents. The eldest-born 
child’s son sued his uncle for a half share of the estate, and it 
was held that because there wasa son the eldest-born child 
being a daughter, could not be auratha and that therefore the 
son of the eldest daughter though she was the eldest-born 
child was not entitled to the special share allotted to auratha 
grand-children. If my view thatthe eldest-born child who 
grows up and is competent is auratha is correct that ruling 
was mistaken and it certainly does not follow the law as set 
forth in Po Sein y. Po Min, but itis interesting because it 
rejects as untenable the view that there can be two children 
in the same family whose children would be entitled to the 
special share as grand-children. n 

In Ma Thit y. Mavng Tun Tha (51) it was held that “the 
right given to the eldest son of claiminga one-fourth share 
of the joint estate on his father’s “death must be exercised as 
soon as possible after that event and that if the option is not 
exercised without unreasonable delay it lapses altogether.” 
That.decision, as will appear later, was overruled by the Privy 
Council which held that the auratha son’s share vests on the 
father’s death and may be claimed at any time within the 
period of limitation. == 

In Maung Ka Gu v. Ma Hnin Ngwe (52) a second son whose 
elder brother, the eldest-born child, had Jived to the age of 25 
but had died-before his father, sued his mother on his father’s 
death to recover the auratha son’s quarter share of the estate, 
and it was held that because the eldest son attained the status 
of auratha before he died the second son did not succeed to the 
position of auratha and that position remained unfilled. With 
that decision I entirely agree. 

In Nga Ev. Nga Aung Thein (53) the learned Judicial 
Commissioner of Upper Burma said “I think it is clear on a 
perusal of the texts contained in section 30 of the Kinwun 

(1) 7L, B. R. 27 (51) 8B. L. T. 188, : 
(52) 8 B.. L. T. 196. (63) (1914-16) 2 U. B, R., 87. 
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Mingyi's Digest, Vol. I, that where the Dhammathats give the 
eldest son a right to one-fourth as against the mother on the 
death of the father they refer to the auratha son or in other 
words the eldest capable son. It follows that where all the 
sons are minors there is no auratha son and the right in ques- 
tion does not accrue.” 

The case of Mi Hlaing v. Mi Thi (54) was one in which an 
eldest child who was a daughter sued her mother for a one- 
fourth share of [the -estate on the death of her father, and 
it was held that on the death of the father the eldest child 
being a daughter is not entitled to claim the one-fourth 
share. The learned Judicial Commissioner in that case ,said 
again that “the rules relating to the eldest son’s or eldest 
daughter’s right to one-fourth must be clearly understood in 
both cases to refer to the auratha son, i.e. the eldest capable 
son and the auratha daughter, i.e. the eldest capable daughter.” 

In Mi The O v. Mi Swe (4) the Upper Burma Court held 
that on the death of the father the eldest child being a 
daughter cannot claim the one-fourth share from her mother 
even though the mother marries again. That is what one 
would expect the rule to be if, as 1 have suggested, the right 
to claim on the re-marriage of the surviving parent is merely 
the right of the auratha who has been ousted from the deceased 
parent's place to leave the family and take away the auratha 
share which vested in him or her on the death of the parent; 
but the question whether or not that suggestion represents 
the law as it is does not arise for decision on this*reference. 

The following passage in the case of Nga Lu Dawv. Mé 
Mo Yi (5) is pertinent tothe present enquiry. “The eldest 
son is generally but not necessarily the auratha son. The 
sonwhoin case his father dies or becomes incapacitated is 
competent to take his place in the family is the auratha son: 
If the eldest son be blind or otherwise incapacitated his 
younger brother, if competent, is the auratha son.%... 
Consequently until the eldest son reaches the age of discretion 
there can be no auratha son in the family. Again though the 
eldest son cannot claim one-fourth of the estate from his father 


(54) (1914-16) 2 U.B.R., 40, 
(4) (1914-16) 2U, B, R., 46. . (6) (1914-16) 2 U. B. R., 66. 
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on the death of his mother he can claim that share from his di coay 
mother on the death of his father because he then takes his Mavne Sm 
father's place in the family .... If competent to replace his a 
father in case of the latter's death he becomes the auratha son Kmxwoop. 
as soon as he becomes so competent and does not have to wait 
till his father’s death to attain that position.” With all this I 

entirely agree, and I would add that in my opinion similar 

principles apply also in the case of a daughter if she and nota 

son is the eldest-born. 

In Po Hman v. Maung Tin (25) the first born child was a 
daughter and there was one younger child, a son. An 
adoptive son of the daughter claimed to share equally with 
the son on the ground that the daughter being the eldest born 
child was auratha. This Court, following Po Zan v. Maung 
Nyo, held that, because there was a son, no daughter could be 
auratha, In my opinion that decision, like the one on which 
it was based, was mistaken in so far as it held that younger 
sons oust elder daughters, but I agree with the statement that 
“there is no authority for treating one son asthe auratha 
entitled to claim a fourth share on the death of the father and 
in the same family allowing the children of an eldest son or 
daughter who predeceased the parents special treatment at 
the time of ultimate pariition,” and that it cannot be held 
“that the children of an eldest son or daughter who pre- 
deceased the parents are entitied to a preferential share except 

*when such eldest son or daughter at thetime of his or her death 
was the auratha child, i.e. had attained the complete status of 
auratha.” 

The Full Bench case of Shwe Poy Maung Bein (55) is 
interesting for the purposes of the present reference only 
because its suggestion that the auratha has an option and can 
either claim the one-fourth share or wait till the death of both 
parents and come in with the other children seems to have 
since been overruled by the Privy Council in the case of Tun 
Tha v. Ma Thit (59). 

In Kyi. Hlaing v. Ma Htu (56) where the claim of an 
.auratha son to a quarter share on the death of his father was 
contested on the ground that the quarter share could only be 

(25)8L. BR, 113. (55) 8 L. B. R., 115. 
(56) 8 L.B.R., 189. (59) 9 LB. a 
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claimed when the mother married again, it was held that the 
auratha son can get the quarter share whether the mother 
m arries again or not. That view is clearly in accordance with 
the Dhammathats. 

. In the Full Bench reference, Ma Sein Ton v. Ma Son (67) 
the right of an eldest daughter to get certain property on the 
déath of her father, which right, as I have said, I believe to be 
obsolete, was resurrected, and it was said that “subject to any 
claim by the eldest son to certain specified property and to @ 
quarter share of the joint property, and any claim by the 
eldest daughter to certain specified property a Burmese 
Buddhist widow has an absolute right of disposal over the 
whole of the joint property of herself and her late husband 28 
Against the children of the marriage,” or as it was put by 
another of the learned Judges, “ On the death of one parent the 
surviving parent inherits all their joint property; if however 
the eldest son or daughter is grown up, he or she is entitled to 
certain specified property of the deceased and in the case of 
the eldest con to a one-fourth share of the bulk of the estate.” 
The first of these statements, which according to the headnote 
was the ruling of the Full Bench, clearly has a basis in the 
Dhammathats and may I think be taken as correct subject to 
the qualification that in my opinion the rights of both the son 
and the daughter te certain Ispecified property are obsoijete, 
but the second statement of the law is obviously too generally 
expressed and is in my opinion mistaken if it means that ong 
the death of the mother an auratha daughter is not entitled to 
one-fourth of the joint estate. ‘s 

The rights of grand children again arose for consideration 
in Chan Thay. Mi Ma Pyu (68) in which my learned brother 
Maung Kin, J., followed Po Sein v. Po Min (30) and Ma Kyi’ 
Kyi v. Ma Thein (16) and held that the con of an eldest child, 
a son who predeceased toth his rarents, was entitled to share 
equally with his father’s younger Lrother. 

The case of Tun Tha v. Ma Thit (69) is important because 
in it the Privy Council overruled the decision of this Court in 
the same case (Ma Thit v. Tun Tha), and held that what the 
auratha son becomes entitled to on the death of his father is 


(57)8 L.B.R., 501. (58) 9 B.L.T., 95. (30) 8 L.B.R., 45. 
-(16) 3 L.B.R., 8. (59) 9 L.B.R., 56. 
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a definite one-fourth part of the estate and that he is entitled bud 
to claim that one-fourth part within any period that is not MavneSm 


outside the period fixed by Article 123 of the Indian Limitation yi, 
Act. A “ Minxwoop, 

According to these rulings the present state of the case-law oad 
would seem to be as follows :— s 


(1) When the eldest-born child is a competent son, he is 
on the death of his father entitled to a one-fourth 
share in the parents’ estate and that one-fourth share 
vests in him from the date of his father's death. For 
the purposes of the present reference it is unneces- 
sary to enquire whether Burmese Buddhist law in this 
connection makes the distinction between “jointly 
acquired” and “ separate” property which has been 
recognised in other connections and if so whether 
the eldest-born child, if a competent son, has any 
right to claim a specific share in the father’s or 
mother’s separate property, but it may be noted that 
the rulings tend ‘to confine the share to the “ jointly- 
acquired property ” while the Dhammathats generally 
seem to make no distinction between joint and 
separate property. 

{2) When the eldest-born child is a competent daughter 
and there are no sons, that daughter is on the death 
of her mother entitled to a similar one-fourth share 
in the estate. 

(3) When the eldest born child is a competent daughter 
and there are sons, as in the present case, this Court 
has hitherto held that the daughter is not entitled to 
the one-fourth share. That decision or rather course 
of decisions I believe to be wrong and I would over- 
ruleit. Itis in my opinion contrary to the Dham- 
mathats from Vilasa and Wagaru to Manugye'and 
Attasankhepa, and it is based on what I consider to 
be an unwarrantable assumption that in the passages 
where the Dhammathats award the quarter share to 
adaughter they must be considering a case where 
there are no sons. That assumption seems to be 
founded on certain passages in a few Dhammathats 
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which record archaic rules taken from pre-Buddhistic 
law books and is contrary to the strong tendency 
towards equal treatment of the sexes which is so 
marked a feature of the same Dhammathats where 
they disregard the ancient rules and are therefore 
almost certainly influenced by Burmese Buddhist 
customs. The rules in Maniigye on this point seem. 
clear and there is nothing in them to suggest that in 
the rule giving to the eldest-born child if a competent 
daughter thé quarter share, only the case of a family 
in which there are.no sons is considered. The 
Attasankhepa in my opinion ‘makes the contrary 
perfectly clear, since in-the passage dealing with the 
eldest daughter’s Claim it refers to younger “ sons 
and daughters.” I would therefore overrule the 
decisions to the effect that sons are preferred to 
daughters and would hold that where the eldest born 
child is a competent daughter she is auratha and is 
on the death of her mother entitled to the quarter 
share whether there are younger sons or not. 


(4) When the eldest-born child is a competent son and 


the mother diesror when the eldest-born child isa 
competent daughter and the father dies, such son or 
daughter cannot claim the quarter share. So far as 
Upper Burma is concerned the first part of this 
proposition is supported by Lu Daw v. Mi Mo Yiand 
the second by Mi The O v. Mi Swe and Mi Hlaing v, 
Mi Tht, So far as: Lower Burma is concerned the 
cases of Ma Min Thav. Ma Maw and Po Lat v. Mi 
Po Le may be taken as supporting the rule in respect 
of the daughter, but I do not think that either as 
regards the son or the daughter the law on this point 
can be regarded as having yet been definitely settled. 


(5) As for the rights of grand-children it was held in Ma 


Suv. Ma Tinthat the auratha son’s children are 
entitled to the special share allotted to them in the 
Dhammathats and in Ma Ein Thuy. Hla Pun that 
the auratha daughter’s children were similarly entitled 
while in Po Hman v. Maung Tin it was said that it is 
the children of the auratha as such whether-son or 
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daughter, who get the special share. I think there- sts 
fore that it may now be taken as settled law that it Mavxo Sox 
is the children of the avratha as such who areentitled fh, 
to preferential treatment Kirxwoon, 
In the light of the conclusions to which the above consider- aa 
ation of the Dhammathats and the case-law -has led, I would 
answer the questions referred as follows :— 
(1) The eldest-born child who is competent to take the 
place of the father or mothér acquires the status of 
auratha on becoming s6; competent: and can acquire 
that status before the death of either parent. 
(3) If the eldest-born child is a daughter and reaches an 
age at which she is competent to take her mother’s 
place, no son can become auratha either Jbefore or 
after his father’s death. 
(3) The status of auratha in no way depends on the 
death of either parent. The eldest-born competent 
child is auratha in any case. > 
(4) There can never be two aurathas in a family. If 
a son or daughter dies after acquiring the status of 
quratha, there is no auratha in the-family. 
(5) Sons are not as such preferred;to daughters as auratha. 
If the eldest-born child is a son and is competent he 
is auratha. If the eldest-born child is a daughter 
and is competent she is auratha, 
(8) In a family where the eldest-born child is a daughter 
and is competent, there can be no auratha son and 
therecan be nosonwhose children have a right to pre- 
ferential treatment in the division of the parents’ 
_ estate. yi 
(7) If the®eldest-born child is a daughter and is competent 
she is auratha and as auratha can on her mother’s 
death claim from her father a quarter share of the 
estate. If she dies before becoming entitled to that 
share, her children have a right to preferential 
treatment in the division of the estate. 


Duckworth, J—I agree with the judgments of my learned 
brothers Maung Kin and Heald, J.J. _ 
Since they very largely, though on better considered and. 
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more ample grounds, arrive at the same opinion as I did insmy 
separate order of, Reference, I need write very little more. 

After weighing the Dhammathats quoted, and the use of the 
words therein, my conclusion is that “‘AURATHA” (a very 
loosely used term), means nothing more than “eldest legitimate 
issue, male or female.” The term has been much misused, 
since it does not necessarily follow that the child who is 
auratha whilst both parents are alive, will be the child, who 
can obtain a one-fourth share on the death of one parent. This 
depends on the sex of the parent who dies first. At the same 
time J consider that I fell into an error in my Order of Refer- 
ence, when I stated that, until one. parent died, there was 
technically no auratha. There is, and the auratha then is the 
eldest child, irrespective of sex, legally begotten, who is of age 
and competent. 

I will take, as an example, the following family— 

1. Daughter, 

2. Son, 

3. Daughter, 

4. Son, all legally begotten. 

The eldest issue is female. Then, whilst both parents are 
alive, she is, if of age and competent to take her mother’s 
place, the auratha. If the mother dies first of the two parents 
this eldest daughter is entitled to the one-fourth share, and no 
question then arises of a right of representation for her family 
if any. If, on the other hand, the father dies first of the two 
parents, then the eldest daughter, though auratha, cannot 
claim the one-fourth share, which lapses, neither can the eldest 
son succeed as auratha. If the eldest daughter, after attain- ~ 
ing majority and competency. predeceases her parents, then 
her issue alone is entitled to preferential treatment, in com- 
parison’with the other grand children, when both of the parents’ 
‘have died. On the other hand, if the family consi8ted of :— 

(1) Son, 

(2) Daughter, 

(3) Son, 

(4) Daughter, all legally begotten, then, whilst both 
‘parents are alive, the eldest son, if of age and competent, would 
‘be the auratha, and if the father died first of the two parents, 
the would be entitled to the one-fourth share. If the mother 
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died first, then this eldest son could not claim :that one-fourth 
share, which lapses. Again,-if this eldest son, after he had 
attained majority and competency, predeceased both parents, 
his issue alone would be entitled to preferential treatment. 

: This, I think, renders the position clear. 

The point is that, if a son is not the first born child, he can 
never be auratha, unless the eldest child’ dies before reaching 
majority or competency, and then only when the eldest child is 
a male. It is. very doubtful whether, according to the 
Dhammathats, anotier can become awratha in place of the 
deceased eldest daughter. There is some authority for a 
brother succeeding a brother, but not for the converse case,— 
and then only in relation to the one-fourth’share. Here I must 
point out that I can find nothing in the Dhammathats regarding 
“the eldest surviving children” being recognised as auratha, 
so as to claim the one-fourth share. 
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Amongst the Burmese people, generally, there is no doubt ; 


that the eldest legitimate child, whether it be a son or daugh- 
ter, is regarded as taken the place of the parent of the same 
sex, when that parent dies. The saying “ ae ScBBrogEsooo-soqu 
ao8o(C:oq(S-cc8-x.¢p "0 “Itko gyi hlyin apa aya: Ama gyi 
hlyin ami. aya” is, to my knowledge, in common use, 
especially in the Old Royalist Districts of Upper Burma, such 
as Mandalay, Shwebo, Kyauksé, and Meiktila, and this is a very 
strong indication, as pointed out by Mr. May Oung on_ page 
228 of his work on Buddhist Law, of what general popular 
opinion is. Moreover this opinion was no doubt that of the 
Jate Kinwun Min Gyi, U Gaung, when he compiled the Atta- 
thankepa Dhammathat, and therefore this expression of his 
opinion on the subject should carry due weight, inasmuch as 
she was a great scholar in regard to’ the Dhammathats, and 
was possessed of the widest knowledge of his fellow country- 
men, 

It must.be borne in mind that, in dealing with Buddhist 
Law, Which was an effort to purge and improve Hinduism, we 
mrust disabuse our minds of such ideas of the “ gurasa” son as 
emanate from that Religion and Law, The position of women, 

, as such, is entirely different under Buddhist Law, and shows 
a great advance on Hinduism. This alone should be sufficient 
to place us on our guard. ‘It is to be noted, too, that in 
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Burmese households, the eldest daughter, when the eldest child, 
holds a particularly influential position. 

In regard to the former. opinion that the Dhammathats 
regarded the son as being superior to the daughter, it is clear 
that the sections referred to, more especially sections 140 and 
150, deal with distributions of estate, after both parents have 
passed away, and such rules have been disregarded by this 
Court when it held that the estate-should be distributed in 
equal shares. Moreover, these and other sections do not, so far 
as I can find, give the son a larger share than the daughter, 
unless he is actually the eldest-born child of the family. In 
this respect, | am in agreement with Maung Kin, J.’s opinion, 
and consider that, inasmuch as it is clear that the Dhamma- 
thats contemolate the eldest child, when a daughter ‘and 
competent, even in-« family consisting of sons and daughters, 
being entitled to a one-fourth share on-the death of the mother, 
the matter is concluded. In this connection too, I think that 
Mr. May Oung is right, when he suggests that sections 2 and 3 
and sections 4 and 5 of the Manukye must respectively be read 
together. The first pair of sections then deal with what is to 
happen on the death: of the mother and the second ‘pair of 
sections with what is to take place upon the death of the father, 
in each.case of course before the other parent. Further the 
History of the Law on the subject, (dealt-with admirably by 
Mr..May Oung on ‘pages 221, 222 and. 223 of his work) is 
clearly in favour ofa female auratha, when the female parent 
dies first, and the eldest issue of the marriage is.a daughter. 

In regard to the children of the-eldest child, who predecea: - 
ses his or her parents, after reaching majority and competency , 
it seems. that, according to’ the Dhammneathats, only the eldest 
grand-child (Mye-U or Auratha Mye) can, strictly speaking, 
obtain a preferential share, but this question is not now before 
us, and the cases of Ma Kyi Kyi vy. Ma Thein (16) and Ma Su 
vy. Ma Tin (31) require no discussion in this connection, 

It is perfectly clear that section 163 of the Digest applies to 
families consisting of both. sons and daughters, and Twomey, 
J. fully recognised this in Ma'Ein Thu’s case (14) when ‘he re- 
marked:—‘ The. texts cited in section 163 give. the issue ‘of 


(16) 3 L.B-R., 8. (31) 6 L.B.R., 77. 
(14) § B.L.T., 73. 
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the eldest daughter a share equal to that of the youngest of 
his aunts, and there seems to be no authority for holding that 
these texts apply exclusively to families consisting of daughters 
only.” ‘It-is to be regretted, perhaps that he overlooked this, 
-when dealing with the case of Po Hmanv. Maung Tin(25). As 
.a matter of fact, these Texts, when read in the Burmese, make 
it clear that they do not apply solely t6 families consisting 
-of daughters. s 
I would reply to the questions referred in the same 
:manner a& my learned brother Maurg Kin, J. 


Robinson, C.J—I concur in the replies proposed by my 
‘brother Maung Kin. 

It is no doubt true that the questiéns referred were too 
widely stated but this arose from several causes. The, appeal 
was based on and argued as involving the positioti and rights 
«of an Orasa. Plaintiffs could not claim a preferential share as 
ibeing the children of the eldest child and thus. the appeal 

«centred round the question of the Orasa ; wliether a son always 
» was preferred as Orasa_to a daughter even ivhen the fatter 
was the eldest child and whether the question as to which 
would ultimately become the Orasa would depend on which 
parent died first. The authorities also were confused and;the 
~true meaning of Orasa had not been clearly understood . the 
term being loosely used in more than one sense. The result 
-of this ‘reference will it is hoped clear up many points that 
‘were in doubt. : i g 

The. appeal will now be put down for disposal in accordance 

swith the findings of the Full Bench. 


(25) SL.B.Re, 113. 
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Before Mr. Justice Robinson, Chief Judge, and Mr. Justice 
Heald. 5 4 
MAUNG*PAN: ON v. MAUNG TUN THA, MA THE YE. 
MAUNG THEIN MAUNG, MAUNG GYI ann MA 
YIN.ME.* 
May Oung—for appellant. 
Keith—for respondents. 
Buddhist Law : Inheritance—Orasa son—Right of orasa son to 
mesne profits on his share of the estate. 

On the death of his father an orasa son becomes entitled to a definite- 
one-fourth of the estate. The estate of the orasa son comes into 
existence at his father’s death and he is entitled to mesne profits on it. 

Robinson, C.J. & Heald; J —U Tu died in December 1906. 
Six and a half years later plaintiff sued as his orasa son for 
his one-fourth share in the estate. On appeal this Court held 
that the question for decision was whether an orasa son must’ 
act with reasonable promptitude in exercising his option of 
taking one-fourth of his parents’ joint property on the death 
of his father or whether he has twelve years within which he- 
can exercise that option under Article 123 of the Limitation 
Act. It was held that in the intérests of the family and 
because the mode of management cf the property must vary 
and the prospects of the other heirs would also vary according 
as the option was exercised or not he should do so without 
delay. It was therefore held that plaintiff's right to a one- 
fourth share had lapsed altogether. This decision was reversed’ 
on appeal by their Lordships of the Privy Council who said’ 
that defendant’s contention was that plaintiff had not in fact 
any share in the estate but that on the death of his father he 
had obtained a right to elect whether he would have that share- 
or no, and that in the absence of an eléction within reasonable 
time the claim could not be brought forward. Their. Lordships 
held that the whole contention depended upon the consider-’ 
ation of two different rules, namely, rule 5, and rule 14 of 


- Chapter X of the Manukye. They did not consider it desirable 


to express an opinion upon the true construction of- rule 14 
which relates to the division of the estate on the death of the 
mother. They held that its determination was not relevant to» 


* First appeal against the judgment passed by D, O’Sullivan, Esq., 
: District Judge, Thatén. 
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sthe question before them and that “even assuming in favour bree 
-of the respondents that the rights of the eldest son would MavNc Paw 


-change in the event of his not having segregated his one-fourth a 
-share before his mother’s death, it by no means follows that oe 
sthe right which he got under rule 5 was merely the right to — 


‘elect within a certain limited period of time whether he would 
take the property or no. Their Lordships can find no ground 
whatever for the suggestion that he got anything under rule 5 
-excepting a definite one-fourth share in the property of the : 
estate, a right which he was at. liberty to assert within any 
iperiod that was not outside the period fixed. by section 123 of 
“the Indian Limitation Act as the period within which a claim 
‘must be made fora share of property on the death of an 
sintestate.” 

The case then returned to the original Court for a final 
determination of the rights of the plaintiff and from that deci- 
:sion the present appeal has been filed on two points only. 

* * * * 
The second question as to the mesne profits is much more 
-difficult. It has been fora long time the commonly accepted 
view of the orasa son’s right that it consists of an option in 
‘respect of a definite share which may or may not be exercised 
“by him as he chooses and where the family consists of only 
“three children or less it may be to the advantage of the crasa 
»son not to exercise that option but to wait until the mother’s 
death and then divide the estate equally with the other children 
whereby he would get alarger share than a fourth. This 
view, as it appears to us, is clearly shown to be wrong by the 
decision of their Lordships of the Privy Council to which we 
have referred above. The orasa son becomes entitled on the 
- death of his father to a definite one-fourth part of the estate, 
.and in the present case the position is that he has ‘asserted 
.that claim prior to his mother’s death and within time. It has 
been suggested that the estate to which he succeeded does not 
vest in him until he makes his claim to reduce it into possession, 
\but that view isin our opinion put out of Court by their - 
Lordships’ decision. On the death of his father he became 
entitled to a definite one-fourth part of the estate and he is 
* Nore.—Some portions being on points of fact are not printed. 
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19216 therefore entitled to recover that estate in the present suit.. 
Maune pan Thisibeing [so the estate came into existence at his father’s 
GN deathiand he is entitled to mesne profits on it. It has been 
Mavne Tux held that he is entitled to mesne profits only for a period of 





pki three years prior to suit and that, we understand, is all that is. 
now. claimed on his behalf. As to the second ground of appeal 
also therefore we hold that the appeal fails and must be: 
~ dismissed. 
* * * * * 

fiett Before Sir Sydney Robinson, Kt., Chief Judge, and Mr, 

ns an Justice Maung Kin. - 
yanary ?-V. CHETTY FIRM. v. MOTOR UNION INSURANCE: 

117A, 1922. = COMPANY, * 


W. M. Cowasji—for appellants. 
Davies—for-respondents. : 

Fire Insurance—Right to Insurance Money—Claim by Mortgagee™ 
against Insurance Company. 

A mortgaged his mill to B as security for a debt and subsequently 
insured the mill with C, The mill was destroyed by fire, andC paid. the 
insurance money to A, though B had requested C to withhold payment. 
Calso sold the salvage property. B then brought a suit against Cy 
basing he claim on the insurance policy and on-the deed of mortgage 
which, it was claimed, subsisted as against the salvage property 

Held,—that a contract of insurance is a contract by the insurer to- 
indemnify the insured, and there is no privity of {contract between the 
insurer and any third party, and that therefore was not bound to 
indemnify B. Further, that the insurer was entitled to sell the salvage 
property after having indemnified A, who had no rights left as regards. 
the property which could pass to B, the mortgagee: The mortgagee there 
fore had no rights against the insurer. 

* Castellain v. Preston, -(1882-83) L.R.11 Q.B.D,, 380 at p. 386—* 
followed. 

Rayner vy. Preston, (1880-81) L.R. 18 Ch. Dn., I—referred to. 


Robinson, C.J.—One Maung Po Sin owed the plaintiff- 
appellant firm Rs. 6,000, and as security for the repay- 
ment of that sum with. interest he executed in their- 
favour a deed of mortgage on certain paddy land together~ 
with a mill and the machinery contents standing on the land.. 
The mortgage was executed on the 7th November, 1917.. 
Subsequent to that Maung Po Sin insured the premises: 
mortgaged for their full value with the respondent company. 


* First Appeal against the jadgment passed by Rigg, J., on the- Originak 
Side. - 
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In June 1918 the mill was completely destroyed by fire. All 

that remained was certain items.of the machinery. consisting 

of a damaged boiler, asteam-engine, an iron chimney, a large 

number of sheets of corrugated iron, more or™less damaged, 

and certain other machinery—huller, pulleys, shafting, etc. 
_ Which were badly damaged. * é . 

Maung Po Sin claimed from the Insurance Company pay- 

ment of the insurance money.’ On the 29th June 1918, 

* counsel for appellents wrote to the Insurance Company 
infor ming them of the debt due by Maung Po Sin and claim- 
ing that their clients were entitled to receive the insurance 
money.” They requested them to withhol¢ payment and to 
make ne payment to Maung Po Sin without reference to their 
clients who, they said, were about to file a suit on their mort- 
gage. The defendant-ccmrany tcck no notice of that letter, 
and on the 3rd and 8th of July they duly made paymentin full 
of the whole amount due under the insurance policy. 

On filing the suit on the mortgage plaintiff-appellants 
obtained an order from the District Court restraining the 
Insurance Company from paying Rs. 7,500 out of the 
insurance money to Maung Po Sin. ' This order was conveyed’ 
by telegram, but it is admitted that full payment had been 
made by the Insurance Ccmpany before they received that 
telegram. 

Courts are forbidden to issue prohibitory orders by tele- 
gram, but the money having been already paid, the order was 
of no effect. s 

Plaintiff-appellants obtained a decree against Maung Po Sin 
on-the 29th of July 1918. By that decree it was ordered that, 
if Maung Po Sin did not pay the sum decreed for principal, 
interest and costs within the time allowed, the mortgaged 
property ora sufficient part thereof shall be sold and the 
proceeds paid into Court and applied in payment of what was. 
due to the plaintiffs with subsequent interest, and the balance, 
if any, to be paid to the defendant. 


There was no reservation of rights to obtain a personal, 


decree. On the 3rd July 1918, the salvage was sold, and 
the insurance Company received Rs. 7,900 for it. The 
plaintiff-appellants now bring this suit claiming to be entitled 
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to recover the amout due on his mortgage from the 
Insurance Company and from the alleged purchasers of the 
salvage. 

As regards the latter, apparently a mistake was made, and 
the 2nd defendant is not the purchaser and it is admitted that 
as against him there is no claim. 

Against the Insurance Company the claim is based on two 
grounds: First, it is based on the policy of insurance issued 
to Maung P>S:1, and secondly, on the deed of mortgage ~ 
which, it is claimed, subsists as against the salvage property. 

_ As regards the claim based on the policy, I am of opinion 
that the appellants: are entitled to no relief. A contract of 
insurance is a contract of indemnity. It isa contract by the 
insurer to indemnify the insured against the loss that 
he may suffer in certain conditions. Itis not a contract to 
indemnify any other persons, and there is no privity of contract 
between the insurer and any third party. 

As regards the contract being one of indemnity, this is well- 
recognised, and it is not necessary to do more than to quote 
one passage from the judgment of Brett, L.J. in tne -case of 
Castellain v. Preston (1):—“ The very foundation, in my 
opinion, of every rule which has been applied to iniuvance law < 
is this, namely, that the contract of insurance contained in a 
marine or fire policy is a contract of indemnity, and of 
indemnity only, and that this contract means that the assured, 
in case of a-loss against which the policy has been made, shall 
be fully indemnified, but shall never be more than fully 
indemnified. That is the fundamental principle of insurance, 
andif ever a proposition is brought forward waich is at 
variancé with it, that is to say, which either will prevent the 
assured from obtaining a full indemnity, or which will give to 
the assured more than a full indemnity, that proposition must 
certainly be wrong.” And itis pointed out in Macgillivray’s 
Insurance law at page 773 that “apart from statute the 
mortgagee is not prima facie entitled to the benefit of an 
insurance effected on the property by the mortgagor. > * 
* * * In order to entitle the mortgagee to 
any claim on the policy there must be a covenant not only to 
insure but to insure for the -benefit of the mortgagee or to 

(1) (1882-83) L.R. 11 Q.B.D,, 380 at page 386. 
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apply the policy monzysin reinstatement or otherwise for the 
benefit of the mortgagee.” : 

The deed of mortgage is silent as to insurance. There 
«was no covenant by the mortgagor toinsure for the benefit 
of the mortgagee, or at all. The mortgage2 could not su2 on 
the policy unless the mortgagor's right to sue had been 
assigned to him by a proper and legal assignment. There has 
‘been no such assignment, and the mortgagor has been paid in 
full for the loss that he suffered. : 

The Joss was a “total loss,” anda total loss means the 
destruction of the property or injury to it to such an extent as 
to render the insurer Jiable to pay the. total sum insured. 
(Bunyon on Fire Insurance at p. 267). 

It was suggested that by_the theory of stibrogation the 
mortgagee would be entitled to the mortgagor's rights an this 
policy. The mortgagor has no rights left on the- policy such 
as are now claimed by the mortgagee. 

As to any right conferred by statute, we have been referred 
to sections 49, 72 and 76 of the Transfer of Property Act. 

Section 49 embodies a principle of law which was subse- 
quently the view taken by James, L. J. in the case of Rayner v 
Preston (2), in which he dissented from the opinion of the 
other two learned Lord Justices. It deals with the case of 
the transfer of immoveable property which was then insured 
against loss by fire, and in terms it only gives the right to the 

transferee in the absence of a contract to the contrary to” 
require any money which the transferer actually receives 
under the poiicy or so much thereof as may b2 necessary to be 
applied in reinstating the property. It deals with an entirely 
different subject and has no application to the present case. 

Section 72 deals with the case when during the continu - 
ance of a mortgage the mortgagee takes possession of the 
mortgaged property and it allows him to insure the property 
subject to certain limitations. Further it lays down that 
nothing in the section shall be deemed to authorise the 
mortgagee to insure when an insurance of the property is 
kept up by or on behalf of the mortgagor to the amount in 
which the mortgagee is authorised to insure. 


(2) (1880-81) L.R. 18, Ch. Da., 1. 
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Section 76 lays down the liabilities of a mortgagee who 
during the continuance of the mortgage takes possession 
of the?mortgaged property. There is no statute provision by 
which the mortgagee is entitled to the benefit of the insurance. 
effected by the mortgagor. 

For these reasons the first part of the claim fails, and the 
decree of the Court below must be confirmed. 

So far as the alternative claim which is based on the 
mortgagee’s own mortgage rights is concerned, it is to be 
noted that in this case immoveable property was mortgaged, 
but owing to its destruction by fire all that remained was. 
certain moveable property, and it is the moveable property 
that bas been brought to sale by the insurer. What the effect 
of this may be it is not, I think, necessary to decide. The 
right that the mortgagee pqssesses under his mortgage and 
under the decree that has been granted him is to bring the 
mortgaged property to sale. If the property had been aliena- 
ted by the mortgagor, any. person purchasing the property 
would purchase it subject to the rights of the mortgagee and’ 
to the charge on the property, and it would be open’to the 
mortgagee to follow the property in his hands. The purchaser 
would ‘be liable to have the property sold and the mortgage- 
debt paid out of the proceeds of sale so far as they would go. 
Those rights the mortgagee does not attempt to enforce. 

A contract of insurance as has -been pointed out above is 
one of indemnity, and, when the insured has been indemnified 
to the full extent for a total loss, any salvage belonging to the 
insurers is presumed under such circumstances to have been 
abandoned, and anything that may remain of the property 
belongs to the insurers to reimburse themselves so far as 
they can by selling the salvage for what it will fetch. That_ 
is an essential elément in « contract of insurance. The 
mortgagor having been paid in full could not recover anything 
that the insurers may have realised by the sale of the salvage 
from them. 

In this case the mortgagor has no rights left as regards the 
property which could pass. to the mortgagee. In the passage, 
that I have already quoted in Castellain v. Preston (1) it is 


"pointed out that the contract between the insurer and: the 


(1) (1882-83) LR. 11 Q.B.D., 880 at page 386. 
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insured does not permit of the insured obtaining more than 
full indemnity. If in addition to obtaining full indemnity as 
he has done his debts were also to be paid, that would be in 
contravention of the first-principle of the contract into which 
he entered, and as Brett, L. J. pointed out, any proposition 
which would have this effect must certainly be wrong. The 
rights that the mortgagee possessed under his mortgage have 
been embodied in a decree of the Court, and that right is to 
bring the mortgaged property to sale. 

In my opinion, therefore, the plaintiff appellants have no 
rights against the Insurance Company before us’ on their 
mortgage, and I would confirm the decreé of the Court below 
in its entirety and dismiss this appeal with costs eROUg HOH: 

Maung Kin, J—I concur. 





Before Mr. Justice Robinson, Chief Judge gnd Mr, Justice 
= laung Kin. 
MESSRS. ROWE & Co. v. THE SECRETARY OF 
STATE FOR INDIA*. 
Leach—for Appellant: 
Higinbotham—for Respondent. ~ 
Indian Income-Tax Act, 1918—Section 8—Definition of House 
Property—Interpretation of Taxing Acts. 

Business premises, such as shops, offices and godowns, are not 
included in the term ‘* house property " as used in section 8 of the Indian 
Income-Tax Act, 1918, previous to its amendment by Act XLIV of 1920, 

In interpreting a taxing act it is not for the Court to speculaic as to 
the intention of the legislature ; the terms of the act must be censtrued 
strictly and the. person assessed is entitled to the benefit of any doubt 
there may be as to his liability to assessment. 

Tennant v. Smith, (1892) L.R.A.C., 150; The Attorney-General v. 
Milne, (1914) L.R.A.C., 765; Lumsden v. Commission ers-of Inland 
Revenue, (1914) L.R-A.C., 877; Killing Valley Tea Company, Limited 


v. The Secretary of State for India, (1921) I.L.R. 48 Cal., 161; Com- ” 


missioners of Inland Revenue v, Gribble, (1913) 3 K.B., 212; Whiteley 
v. Burns, (1908) I K.B., 708; Partington v. The Attorney-General, 
L.R. 4 H.L., 100; The Attorney-General v. Earl of Selborney (1902) 
1K.B., 388; The Oriental Bank Corporation v. Henry B. Wright, 
(1879-80) 5 Appeal cases, $42; In Re Finance Act, 1892 and Studdert, 
(1900) 2 1.R., 400, C.A., at p. 410, cited in Vol. 27 Halsbury’s Laws of 
England, p. 180—followed. : 


* Referred by the Financial Commissioner, Burma, under section 51 of 
Indian Income-Tax Act, 1918. 
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In the matter of A. John and Company, (1920) LLR. og All, 139— 
referred to. 


Robinson, C.J.—This is a reference under the Income Tax 
Act VII of 1918. It refers to the business premises occupied 
by Messrs. Rowe and Company. They built these premises for 
their own use as a shop, godown and offices, and they occupy 
them themselves and carry on their business there. 

The ColJector of Income Tax held that the premises owned 
by Messrs. Rowe and Company were assessable under section 
8 as “house property,” and that in consequence thereof they 
were entitled to the allowance set out in section 9 (2) (1) of the 
Income Tax Act, 1918. 

Messrs. Rowe and Company appealed to the Commissioner 
who relied on the words “in respect of sums paid ” which 
appear in section 9 (2) of the Act. ‘He held that as fio sum 
was paid in respect of the allowance made for the annual value 
of their premises, no allowance was permissible under section 
9 (2) (1), and though apparently he was of opinion that those 
premises would be included in the expression “ house property,” 
he held that there was no need to re-assess such value under 
section 8. 

Messrs, Rowe and Company appealed to the Financial 
Commissioner, who would restore the order of the Collector, 
but he has referred two questions to this Court for decision :— 

(1) Ave business premises, such as shops, offices. and 
* godowns, included in the term “ house property ” as 
used in section 8 of the Indian Income Tax Act, 1918, 
previous to its amendment by the Act of 1920? and 

@) If the answer to the above is in the affirmative, does 
the allowance in respect of the bona fide annual 
value of business premises occupied by the owner 
made under section 9 (2) (1) bar the assessnient of 
the said annual value under section 8 or section 11 of 
the Act? . 

As piegards the second question referred, I do not fully appre- 
clate the points raised by it, and the learned Government 
Advocate in addressing us said that it need not be considered? 

In the first place, if the annua! value of these premises is 
assessable under section 8 of the Act, there can be no question 
that section 11 would not.apply, since that section deals only 
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with income derived from other sources if not included under 
any of the preceding heads. If the question refers to the grant 
of an allowance in itself, excluding assessment of the same 
income, then it appears to me that i an entirely different 
matter and ‘that the question of liability under section 8 is 
entirely separate from the question of an allowance under 
seétion 9. However, in view of the opinion that I have arrived 
at with reference to the answer to be given to the first question 
referred, it is not necessary for me to say anything more ‘on 
this point. 

Under the Act in question what is liable to assessment is 
income; all income, subject to the exceptions laid down in 
sections 3. and 4. Séction 5 then specifies various classes of 
income that are chargeable to Income Tax and the following 
sections deal with each of these classes separately :— 

Section 8 deals with income derived from house property 
and lays down that the tax shall be payable by an assessee 
under this.head in respect of the bona fide annual value of any 
house property of which he is the owner. The section 
provides a definitign of the expression “annual value” for the 
purposes of sections 8 and 9. 

Section 9 deals with income derived from business in 
respect of the profits ofthe business, and it grants certain 
allowances in respect of sums paid or, in the case of deprecia- 
tion, debited, and the first of these allowances is the rent paid 
for the premises in which such business is carried on or, where 
the premises are owned by the assessee, the bona fide annual 
value thereof. a: “ 

It is agreed on all hands that Messrs. Rowe and Company 
are entitled to this allowance, andthe only question that we 
have to decide is whether they are liable to be assessed on the 
annual value of these premises under section 8 ; in other words, 
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the sole question is whether business premises, such as these ” 


fall within the expression “ house property.” 

It will be well first to consider what are the rules govern- 
ing the interpretation of Taxing Acts. * In Tennant v. Smith (1) 
Lord Halsbury, L.C., said :—“ This is an Income Tax Act, and 


what is intended to be taxed is income. And when I say ‘ what. 


(1) (1892) L.R., A.C., 150 at p. 154. 
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is intended to be taxed, I mean what is the intention of the 
Act as expressed in its provisions, because in a Taxing Act it 
~ is impossible, I believe, to assume any intention, any governing 
purpose in the Act, todo more than take sueh tax as the 
statute imposes. In various cases the principle of construc- 
tion of a Taxing Act has been referred to in various forms, but 
I believe they may be all reduced to this, that inasmuch as 
you have no right to assume that there is any governing object 
which a Taxing Act is intended to attain other than that which 
it has expressed by making such and such objects the intended 
-subject for taxation, you must see whether a tax is expressly 
imposed. Cases, ‘therefore, under the Taxing Acts always 
resolve themselves into a question whether or not the words 
of.the Act have reached the alleged subject of taxation. Lord 
Wensleydale said in Jn re Micklethwait, “it is a well established 
rule, that the subject is not to be taxed without clear words for 
that purpose; and also, that every Act of Parliament must be 
read according to the natural construction of its words.” 

In The Attorney General v.- Milne (2) Viscount Haldane, 
L.C., said :—“ It may be that, if probabilities, apart from the 
words used, are to be looked at, there is, on the construction 
-which the Court of Appeal have put on the statute, a casus 
.omissus which the Legislature was unlikely to have contem- 
plated: But, my Lords, all we are permitted to look at is the, 
language used. If it has a natural meaning we cannot depart 
from thas meaning unless, reading the statute as a whole, the 
context directs us todo so. Speculation as to a different 
construction having been contemplated by those who framed 
the Act is inadmissible, above all in a statute which imposes 
taxation,” and in the same case Lord Atkinson said :—“ To 
succeed the Crown must bring the case within the letter of 
that enactment. It is not enough to bring the case within the 
-spirit of it, or to show that if the section be not construed as 
-the Crown contends it should be construed property which 
-ought to be taxed will escape taxation, or willenjoy . . . 
-an immunity from successive levies of estate duty. These evils, 
if such they be, must, if they succeed, be cured by legislation. 
-Judicial tribunals must in interpreting these Taxing Acts stick” 
sto the letter of the statute.” Again in Lumsden v. The Inland 

(2) (1914) 14R., A.C., 765 at ps 71. 
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Revenue Commissioners (3) Viscount Haldane, L.C., said:— — 
“The duty of a Court of construction in such cases is not to 

“speculate on what was likely to have bzen said if those who 

framed the statute had thought of the point which has arisen ; 
but, recognizing that the words leave the intention obscure, to 
construe them as they stand, with only such extraneous light 
‘as is-reflected from within the four corners of the statute itself 
read as a whole.” i ‘i 

The High Court of Calcutta relying on those and other 
cases, in Killing Valley Tea Company, Limited v. The Secretary 
of State for India (1).said:— Now there is no room for 

* controversy that the Crown seeking to recover the tax, must 
‘bring the subject within the letter of the’ law, otherwise the 
‘subject is free, however much within the spirit of the law the 
,case might appear to be. There can b2 no-equitable construc- 
tion admissible in a fiscal statute; the benefit of the doubt is 
the right of the subject.” 

What has to be considered, therefore, is whether premises 
ibuilt for and used as business premises ‘are included in the 
-expression “ house property” if their natural meaning be 
-assigned to these words. It is not-for the Court to- speculate 
what classes of property the Legislature meant to include in 
theterm “house property; ” nor is it for the Court to speculate 
what the result will be from deciding the question in this way or 
‘that. There is nothing in the Act that ‘I have discovered, or to 
which we have been referred, which throws any light -on ‘the 
interpretation to be given to these words. To my mind, the 
expression “house property” would convey to the ordinary ‘ 
person the idea of buildings used for residential purposes. It 
is for the Crown to show that Messrs. Rowe and Company’s 
premises are “ house property,” and that can only be done by 
‘saying that “ property” is the general word, while the expres- 
‘sion “house” preceding it ‘describes the kind of property 
referred to. d 

It is argued that the word “ house” means any building 
erected for the use. of man and, therefore, includes all build- 
ings of any description. ‘If this argument were sound, the 

as (8) (1914) L-R., A.C., 877 at p. 887. 

BONE 4A) (1921) ILL.R. 48 Cal., 161 at p. 175. 














SECRETARY 
OF STATE 
FOR INDIA. 


304 . LOWER BURMA RULINGS. [ vor. 


expression “house property ” would include mills, lime-kilns,. 
godowns, warehouses and various other classes of buildings. I 
find it quite impossible to hold that in the ordinary sense of the. . 
words a lime-kiln, or rice mill could be described as a “ house. ” 

It is argued that the allowance is granted under section 9, 
because that property would already be liable for taxation 
under section 8, and that, therefore, it is clear that the language 
used by the Legislature must be given its widest sense. It is. 
not, however, by any means certain that the allowance was 
given for these reasons. What is taxable under section 9 is 
the income devived from, that is the profits of a business, and 
as it is obyiously just and proper that essential expenses that 
must be incurred before profits can be realized should be 
deducted i in ‘arriving at the profits to be taxed, therefore. the 
allowance was granted. But as I have said above, it is not 
open to the Court to speculate on the intention of the 
Legislature. 

Again, it is argued that if a man builds business premises, 
such as these, and hires them out, the rent received by him 
would be liable to taxation as part of his income under section 8 
of the Act, and that. if such premises be not included in the 


» expression “house property,” the result of the interpretation 


would be that the owner who rented them out would be liable to 
be taxed, while the owner who occupied them himself would not.. 

Again, it may be doubted {if this argument. is sound. It 
assumes that he would be liable to be taxed under section 8; 
whereas, it may well be that he would not be liable under 
section 8, but under section 11 of the Act. IIn the one case, . 
income is actually received, in the other case no income is 
actualiy received, though a benefit is obtained in that the 
owner-occupier,has not to pay rent for other premises that he. 
would have to occupy-for his business. 

On this point the case of Tennant v. Smith (1) is instruc-” 
tive. It dealt with the question whether a bank manager who. 
was required to live in part of the bank’s business premises as 
custodian of the whole premises, and also for the transaction 
of any special bank business after bani hours, was liable to. 
have included-in his total income the yearly value of his 
privilege of free residence in the bank’s premises. Lord. 

(1) (1892) L.R.A.C., p. 150. 
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Halsbury said :—“ Now, it is certainly true that the occupation 
of a house rent free is not income,” and again “ Now, 
Mr. Tennant occupies this house without paying any rent for 
it.. It may be conceded that if he did not occupy it under his 
contract with the bank rent free, he would be obliged to hire a 
house elsewhere, pay rent for it, and pro tanto diminish his 
income. And if any words could be found in the statute which 
provided that besides paying income-tax on income, people 
should pay for advantages or emoluments in its widest sense, 
there isno doubt of Mr. Tennant’s possession of a 
material advantage, which makes his salary of higher value to 
him than if he did not possess it, and upon the hypothesis 
‘which I have just indicated would be taxable accordingly.” 
While, therefore, the rent received by the owner is taxable 
asa part of his income, the advantage derived by the owner 
who occupies his own premises could not be regarded as 
income. - : 
The Chief Controlling Revenue Authority has referred to a 
case decided by the late Chief Judge and myself and has 
drawn attention to a sentence in Sir Daniel Twomey’s judg- 


ment. “These bazaar companies are admittedly not businesses “ 


for the purpose of the Income-Tax Act any more than profes- 
sions are businesses for the purposes of the Act. They are 
assessed to income tax as house property and not as businesses.” 

The question that was before us in that case was whether 
the bazaar companies carried on a business which made them 
liable to excess profits duty under the Excess Profits Duty 
Act. The question as to whether they were liable to taxation 
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under section-8 was not before us, and the extract cannot be- 


used for the purpose it is sought to putit to. There is nothing 
in my judgment which would support that statement, and it 
was not one that in any way influenced our decision. 

It is my opinion, therefore, that it is for the Crown to show 
that these premises fall within the expression‘ house property ” 
and that that could only be done by giving a very wide and 
extended meaning to the expression, straining the language 
used, and that it is not the right interpretation, and that, 
therefore, Messrs. Rowe and Company are not liable to be 
assessed tnder’section 8. Nor are they liable, in my opinion, to 

20° 
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1921. be assessed under any other section of the Act on this head. 
ae If the intention of the Legislature was that they should get an 
Rowr &Co. allowance under section 9, only because they were liable to 
Tus assessment under section 8, then much clearer language should 
Secierane have been used than has been employed, and if the result is 
yor Inpia, not what was in the contemplation of the Legislature, that is 
le the result of faulty drafting, which it is not open to the Court 
to make good. : 

I would, therefore, answer the first question referred in the 
negative, and this renders any answer to the second question 
unnecessary. 

The respondent must pay the_costs of this reference. 
Advocate’s fee ten gold mohurs. 

Maung Kin, he have had the advantage of reading the 
learned Chief Judge’s judgment and | have very little to add. 

It is a commonplace athat in statutes of taxation the 
imposition of a duty must be in plain terms (5); such a statute 
must be-construed strictly and the onus lies upon the Crown 
to shew that the person whom it is sought to tax falls clearly 
within its operation (6). In Partington v. Attorney-General (7) 
Lord Cairns says: “ I am not at all sure that in a case of this 
kind—a fiscal case—form is not amply sufficient ; because, as 
I understand the principle of all fiscal legislation, it is this: 
If the person sought to be taxed comes within the letter of the 
law he must be taxed, however great the hardship may appear 
to the judicial mind to be. On the other hand, if the Crown 
seeking to recover the tax, cannot bring the subject within the 
letter of the law, the subject is free, however apparently within 
the spirit of the law the case might otherwise appear to be, 
In other words, if there be admissible, in any statute, what is 
called an equitable construction, certainly such a construction 
is not admissible in-a taxing statute, where you can simply 
adhere to the words of the statute.” These observations were 
cited by Collins, M.R. in The Attorney-General v. The Earl of 
Selborne (8) and the learned Judge proceeded to say :— There- 
fore the Crown fails, if the case is not brought within the 


(5) Per Buckley, L.J.,in Commissioners of Inland Revenue v. Gribble 
(1913) 3 K.B. 212 at p. 219. 

(6) Per Lord Alverstone, C.J., in Whiteley v. Burns, (1908) 1KB., 
705 at p. 709. 

(7) L.R. 4 H.L.,°100 at p. 122. (8) (1902) 1 K.B,, 388 at p, 3a6, 
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words of the ‘statute, interpreted according to their natural 
‘meaning ; and if there is a case which is not covered by the 
‘statute so interpreted that can only be cured by legislation, 
cand not by an attempt to construe the statute benevolently in 
favour of the Crown.” 

In The Oriental Bank Corporation v. Henry B.-Wright (9) 
Lord Blackburn who delivered the judgment of Their Lord- 
ships of the Privy Council observed with regard to a fiscal 
‘act that if the Legislature, from want of foresight or for any 
other cause, has omitted to provide for a case, it is the province 
of the Legislature itself, and not of the Courts, to supply the 
“omission. - P 

In Re-Financé Act, 1894 and Studdert (10) Fitzgibbon, L.J., 
“said :—“ The benefit of the doubt is the right.of the subject.” 

We have to construe the expression, “house property” in 
section 8 of the Indian Income-Tax Act of 1918. I think the 
-word “ property” is a general word and the word “ house” 
limits its meaning. What is therefore referred to by the 
-expression is house which is a kind of property. The Legis- 
‘lature might very well have used the word “ house” alone and 
say “Income derived from a house” instead of what it has 
-used, “ Income derived from house property.” That being the 
case, what is the meaning of the word “ house " ? 

In In the matter of A. John and Company (11) the point 
-arose as to whether mill premises could be treated as house 
property and two out of three learned Judges who disposed of 
“the case held that they could not be so-treated. Piggot, J., 
inclined to the view that the‘premises in question fell within 
‘the meaning of the-expression. 

To my mind the ordinary meaning of the word “ house” is 
a building used for human habitation or as the dweliing place 
-of human beings and when it is used with other words, as in 
“‘ Coffee-house,” “ play-house,” “ware-house,” the previous 
werd is regarded as the defining prefix indicating a meaning 
different to the ordinary meaning of the, general word 
“house.” We must therefore construe it as meaning a 
sdwelling house, unless, as Viscount Haldane, L.C., said, reading 

(9) (1878-80) 5 Appeal Cases, 842 at p. 856. 
(10) (1900) 2 1.R., 400 C.A. at p, 410, cited in Vol. 27, Halsbury’s Laws 


vof England, p. 180. 
(11) (1920) 1.L.R, 43, All, 139, 
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1921. the statute as « whole the context directs us to depart from 


— 
Massrs. ing. i i 
Rome Co, that meaning. It was pointed out by the Chief Revenue 


Authority which made the above reference to-the Allahabad 
Sucre High Court that the whole tenor of section 8 concerns property 
orSrata Of the natyre of residential property. There does not appear’ 
ee eo to be any good reason for differing from this view. Piggot, J. 
in the course of his judgment observed that the difficulty which 

he had felt throughout was that, if a firm in the position of the 
assessee in that casé had been called upon for a return of its. 
“house property ”in or about the city of Agra, he thought it * 
would have been expected to include ware-houses and factories. 
as falling within the meaning of that expression. These 
remarks came immediately after the learned Judge had 
indicated the view that coffee-houses, play-houses and ware- 
houses would fall within the meaning of the expression “ house 
property.” But my view as above stated is that in those 
hyphenated expressions the previous word is only a prefix 
defining or limiting the ordinary meaning of the word “ house.” 
So that it is not of much importance whether a man may 
return factories and shops as his “ house property.” 

Moreover, under section (9) (2) (i) the assessee is given an 
allowance to the extent of the annual value of the premises. 
when they are owned by him, In fact he is taxed on his 
balance sheet. The question then arises as to whether this 
allowance can be taken into consideration for the purposes of 
taxation under any other section, for instance, section 8. We 
may speculate on this question but the rules of construction 
of a Taxing Act debars us from doing so, If it was the inten- 
tion of the Legislature to use the allowance made under 
section 9 (2) (i) forthe purposes of section 8, clear words 
should have been used, and we are not at liberty to supply the 
omission. I have expressed this view, although the expression 
“ house property” may probably be capable of being given the 
most liberal and extensive interpretation. 

I would answer the first question referred in the negative. 
In this view it is not necessary to answer the second question. 
referred. Fy 
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_ Before Sir Sydney Robinson, Kt., Chief Judge, Mr. Justice “9 of 198% 
- . Maung Kin and Mr. Justice Pratt. Jewry 


AHLONE LAND Co.,.Lrp. v. THE SECRETARY OF = 14, 1922 
STATE FOR INDIA.* * 
McDonnell—for Applicants. - 
Higinbotham—tor Respondent. 

Indian Income-Tax Act, 1918.—Reference under section 51 (1)— 
Questions of law and questions of fact. 

The Chief Revenue-Authority referred to the Chief Court the 
question whether on certain facts the Income-Tax- authorities {were 
justified in interpreting the Act so that income should include the ‘profit 
made on the resale of certain property. 

Held,—that the reference was made solely on a question of fact and 
that the Court had no jurisdiction to decide the quesiton referred, 
since under section 51(1) of Act VII of 1918 thé Court is given power to 
decide questions which have arisen with reference to the interpretation of 
any of the provisions of the Act or of any rule thereunder, and is given no 
power to deal with questions of fact by way of appeal from the decisions 
of the Revenue Authorities. : 

Currie v. Inland Revenue Commissioners, (1919-20) 36 T.L.R., 185 ; 

” Cape Brandy Syndicate v. Inland Revenue Commissioners, (1920-21) 
37 T.L.R., 38—rrefered to. 


Robinson, C. J.—This is a reference by the Chiet Controll- 
ing Revenue Authority under section 51 (1) of the Income- 
Tax Act of 1918. Under that section power is given to this 
Court to decide questions which have arisen with reference 
to the interpretation of any of the provisions of this Act or of 
any rule thereunder> No power is given to this Court to deal 
with questions of fact by way of an appeal against decisions of 
the Revenue Authorities. 

The learned Financial Commissioner begins his order of 
reference by saying that he entirely agrees with the Commis- 
sinner’s order in considering that the real point for considera- 
tion is whether the purchase and sale of the property was the 
main object with which the company was formed or whether 
the development of the property in order to earna continuing 
profit year by year for the company was the real object and | 
the sale-of land was only a subsidiary one to be considered in 
-ease of a particularly favourable offer. He was asked by 
-Counsel for the company to refer to this Court the question 

* Referred by the Financial Commissioner, Burma, under section 51(1) 
vof the Indian Income-Tax Act, 1918. 
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whether on the facts set out in the order of the Commissioner 
of Pegu and on the facts which appear on the documents. 
placed before him the Income-Tax Authorities are justified 
in interpreting the Act so that income shall include the profit 
made in this case on the resale of the property, or to put 
it in another way whether the Commissioner was justified in 
treating it as a conclusion of law which appears from the docu-. 
ments filed with his order that the company were carrying on: 
a trade of selling land and that the profits made therein were: 
taxable as income. He was clearly of opinion that any 
reference was unnecessary and that it should have been 
refused under the last part of section 51 (1), but because of 
some change in the new Bill the matter is referred. 

On opening the casé Mr.McDonnell for the company stated’ 
that the whole question turned on what was the business of 
the company and that, if it was the buying and selling of land,. 
they would be liable to be taxed. 

The question of what was the business of the company is. 
apparently a pure question of fact, and the matter is one- 
which is for the decision of the Revenue Authorities and the 
Revenug Authorities alone. The learned Government Advo- 
cate thereupon raised the preliminary objection that this. 
Court has no jurisdiction to hear the reference as it was. 
solely made on a question of fact on which the decision of the- 
Revenue Authorities was final. . 

We have beén referred to certain recent decision, in: 
England on this very point. ' 

In the first case Currie v. Inland Revenue Commissioners (1): 
Rowlatt, J. went into the question whether on certain facts. 
Currie was carrying on a profession. He said, “I do not 
think that that is a question of fact in this case. I think I have- 
all the facts before me, and it is a question of law. It is not a 
question of degree or anything of that sort, as was the case 
in the photographer’s case (Cecil v. Inland Revenuz Commis-- 
appeal, and the Master of the Rolls said, “The first pdint to- 
be considered was whether the question whether Mr. Currie 
was or was not carrying on a profession was a question of law 
or fact.” He held that it was a question of fact and that, if: 

(1) (1919-20) 36, T.L.R., 185. 
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the Commissioners came to a decision on fact without apply- 
ing any wrong principle, then their decision was final. 

Mr Justice Rowlatt had thought that the facts were clear, 
and that it was therefore a question of law. He did not agree 
that that was so, and that did not appear to agree with 
Mr. Justice Rowlatt’s own judgment in Cecil v. Inland Revenue 
Commissioners.” Lord Justice Scrutton said that “he must 
consider the appeal from the point of view that if there were 
evidence from which the Commissioners could have found 
that the two gentlemen concerned were not carrying on 
Professions, that was final. The Commissioners were the 
Judges of fact, and’he was not.” 

Again in Cape Brandy Syndicate v. Inland Revenue Com- 
missioners (2) Mr. Justice Rowlatt said, “Now in those 
circumstances the Special Commissioners have held that they 
carried on a trade, and I think it is a question of fact, 
andI do not think that by giving me all the evidence the 
Commissioners can make me determine the question of fact. 
Nor, indeed, can they give me authority to do so, because 
they cannot give me authority if I do not possess it by law. 
I think it is a question of fact and a question of degree, which 
generally is a question of fact. I need not say anything more 
than that. I am not prepared to say that there was no 
evidence before the Commissioners. I think it is just one 
of {those cases where there was evidence. I can conceive 
people deciding the other way. I do not say which way I 
should decide myself. But I certainly think there were 
materials on which they could find as they did.” On appeal 
Lord Sterndale, M. R., said, “ Two points were raised, the first 
a question of fact, viz., whether the appellants were carrying 
on a business,” and later he says, “The first question was 
one simply of fact.” 

The circumstances of these two cases are very similar to 
the case of the Alhone Land Company, and I think there can 
be no doubt that the Revenue Authorities having considered 
the facts stated orally and in documents came to a decision as 
to what was the business of this company. That was a simple 
question of fact, and on that, as it appears to me, their 
decision was final. It is not necessary for us, and we have 

(2) (1920-21) 37 T.L.R., 83. 
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not, in my opinion, power to decide whether their findings of 
Antone. fact ‘were correct since they do not involve any question 
oot. regarding the interpretation of any of the provisions of this 

» Act. s 

acretaee We have been referred to three cases decided in the Court 
ene of Exchequer, Scotland, wherein apparently the learned 

— Judges did consider matters such as those involved in this 
weference. Two of those cases were considered by Mr. Justice 
Rowlatt in Currie’s case, and, if they do support the argu- 
ment that this is a question of law and not a question of fact, 
we must take it that they have not been followed by the Court 
of Appeal and that they should not be followed by us. 

Mr. McDonnell urged that the question was whether the 
profits made by this company were income within the mean- 
ing of the Act. That is an entirely different matter, and one 
that has not been referred. 

It is admitted that the sole point for decision is what was 
the business of the company.§ Was it buying and selling land? 
There is no difference between this question and the question 

-whether on certain facts established Mr. Currie was carrying 
on a business. é 

The decision is a decision on a question of fact. Iam 
unable to see any reason for supposing that the Revenue 
Authorities have applied any wrong principles in deciding this 
question, and therefore I would hold that this Court has no 
jurisdiction to decide the question referred, and that the 
reference must be returned to the Chief Contro!ling Revenue’ 
Authority as incompetent. 

Maung Rin, J-—I concur. 

Prati, J—I concur. 
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Before Mr. Justice Pratt. 


1. MA ZA;2.SAN MAY; 3. MA KUN KALAI ». 1. MA 
MI; 2, MANGAIK DOOT;. 3. MA NGWE; 4. MAUNG 
TUN THA; 5. MA LIN; 6. MA CHIN; 7. PAN AUNG; 
8. MA DUN KA; 9.. HTA YE; 10. MAUNG KYU; 
11, MAUNG KUN TI; 12. MAUNG SOUNG ; 13. 
MAUNG “fA YA; 14. MAUNG KWA; 15. MAUNG 


SAN YA; 16. MAUNG THA; 17. MA KIN MI; 


18. MAUNG KUN ROO. * 


Dantra—for Appellants., 
Kyaw Htoon—for Respondents. 

(Lower) Burma Land and Revenue Act—Section 56—Sale for 
arrears of revenue—Fraud on part of purchaser—Rights of co- 
owners—Civil Court's jurisdiction in case of fraud. 

A, who was co-owner with plaintiffs in certain undivided ancestral land, 
fraudulently caused the land to be sold for arréars of revenue and bought 
it herself in the name of herson. Plantiffsthen sued for a declaration of 
co-ownership and other relief. The trial Court dismissed the suit on the 
ground that under section 56 (a) of the Lower Burma Land and Revenue 
Act the Civil Court had no jurisdiction. - 

Held, —on appeal, that wheré a revenue sale has been obtained by 
fraud, a Civil Court has jurisdiction to declare that the purchaser is 
placed in the same position as a private purchaser, and that in such a case 
the co-owners have not lost their rights in consequence of the sale, but 
that all that has been actually sold is the interest of the defaulting co- 
owner. 

Deo Nandan Prashad v. Janki Singh, (1916) {1.L.R., 44 Cal., 573; 
Harendra Lal Roy Chowdhury v. Salimullah, (1910) 7 Ind. C., 21; 
Sidhee Nuzur Ally Khan v. Rajah Ojooddhyaram Khan, (1866) 10 
Moore's I.A., 540—referred ‘to 


Plaintiffs were co-owners with first defendant of certain 
undivided ancestral land. They sued for a declaration of 
co-ownership and other relief alleging that the first defendant 
Ma Za had fraudulently caused the land to be sold for arrears 
of land revenue and had bought it herself in the name of her 
son, the 2nd defendant, for the revenue due and costs. The 
trial Court dismissed the suit holding that under section 56 
(a) of the Lower Burma Land and Revenue Act the Civil 
Court had no jursidiction. On appeal the Divisional Court 
relying on the principle enunciated in Deo Nandan Prashad v 

* Second Appeal from the decision of A. J. Darwood, Esq., Divisional 


Judge of Tenasserim, reversing the decree of Mr.C. P. Ellis, Additional 
Judge of the Subdivisional Court of Amherst. 
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Janki Singh (1) and Harendar Lal Roy Chowdhury v. 
Salimullah (2) held that, as it was not sought to sét aside the 
revenue sale, and the interests of Government were in no way 
affected, the Civil Courts had jurisdiction to grant 'the 
declaration sought. 

Under section 56 (a) of the Land and Revenue Act read 
with the preceding section no Civil Court may exercise juris- 
diction as to questions as to the validity of a sale under 
section 47 of the Act. The land in suit was sold under 
section 47, The sole point for decision therefore is whether 
in view of the provisions of section 56 (a) the Civil Court has 
jurisdiction to grant the declaration sought. In both the 
cases cited by the Divisional Court the sales it was sought to 
impugn were under the Bengal Land Revenue Sales Act (XI 
of 1859). ‘ 

The cases of Deo Nandan Prashad (1) is not quite on alt 
fours with the present but is a valuable authority as it is 
throughout assumed by their Lordships of the Privy Councib 
that a Civil Court has power to set aside a revenue sale on 
the ground that it has been obtained by fraud entirely 
irrespective of the provisions of section 33 of the Land 
Revenue Sales Act. 

The facts in Harendra Lal Roy (2) are similar to those of 
the suit under appeal. 

The proprietors of a revenue paying estate deliberately 
made default in the payment of Government land revenue: 
with the object that the land might be sold free of the interests 
of the tenure holders under them and that they might realise 
the full value of the property undiminished by the incum- 
brances of the holders of the subordinate interests, and fixed 
the purchase and the price before the sale took place. 

The plaintiff, a tenure holder endeavoured to prevent the 
sale by deposit of the arrears of land revenue, but without 
success, a 

The tenure holders appeal to the Commissioner to reverse 
the sale but were again unsuccessful. 

They then filed a suit in Court for a decree to set aside the 
sale or in the alternative for a declaration that, as the sale 


(1) (1916) LL.R. 44 Cal., 573. (2) (1910) 7 Ind. C., 21. 
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had been brought about by a conspiracy between the proprietor 
and the purchaser the latter had not acquired the rights and 
privileges of a purchaser at a sale for arrears of revenue. 

It was not alleged in the appeal before the High Court 
that the sale was invalid by teason of any irregularity in its 
conduct, 

The provisions of the Bengal Land Revenue Sales Act 
regarding the jurisdiction of the Civil Court are not quite 
identical with section 56 (a) of the Lower Burma Land and 
Revenue Act. Section 33 provides that no sale for arrears 
of revenue shall be annulled by a Court of Justice, except on the 
ground of its having been made contrary to the provision of the 
Act, and then only on proof that the plaintiff had sustained 
substantial injury by reason of the Act and specifies a time 
within which a suit must be filed. 

In the Burma Act there is no provision for annulment by 
a Civil Court. The wording “no Civil Court shall exercise 
jurisdiction as to questions as to the validity of a sale,” is wider 
than that of the corresponding section of the Bengal Act. 

In the case of Harendra Lal Roy (2)a suit to annul the 
sale would apparently not have lain under section 33 of the 
Land Revenue Sales Act. The Calcutta High Court never- 
theless granted a decree declaring that the purchaser at the 
revenue sale acquired merely the status of a private purchaser, 
because the sale had been obtained by fraud. It does not seem 
to have been suggested that the Court had ‘no jurisdiction to 
pass such a decree. 

The Privy Council decision in Sidhee Nuzur Ally Khan 

‘v. Rajah Ojooddhyaram Khan (8) referred to in Harendra Lal 
Roy (2) is to my mind ample authority for the view taken by 
the learned Divisional Judge in the present appeal. 

Their Lordships held that, where a sale under the 
revenue law had been fraudulently obtained, the sale must be 
considered asa private sale. 7 

Here plaintiif’s case was that the first defendant had taken 
advantage of the provisions of the revenue law to have land, 
of which she was only a part owner, fraudulently sold to her 
representative ata nominal price. 

(3) (1866) 10 Moore’s Ig A., 540. 
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It is not alleged that the actial conduct of the sale was 
irregular. 

The Court is not asked to determine the validity of the 
revenue sale or to set it aside. 

What it is asked to do isto declare that the co-owners 
have not lost their rights in consequence of the sale, but that 
all that has been actually sold is the interest of the defaulting 
co-owner. P 

In other words that the purchaser is placed in the same 
position as a private purchaser. . 

Ih view of the authorities to which reference has been 
made I'do not think there is any reason to doubt thata Civil 
Court has jurisdiction to make such ‘a declaration, where a 
revenue sale has been obtained by fraud. The sale has the 
appearance of a sale for arrears of revenue but is, in its 
essence, a private alienation. - 

A co-owner of land cannot be allowed to usé the machi- 
nery of the revenue sale law to defraud other co-owners, and 
if he does so the Civil Courts are competent to declare that 
the result of his conduct is not to place a fraudulent 
purchaser in a better position than a buyer ata private sale. 

The appeal will be dismissed with costs. 


Before Mr. Justice Pratt- 


THE COLLECTOR OF RANGOON v. ABDUL RAHMAN 
SIRCAR BY HIS AGENT ABDUL HAKIM. 


Government Advocate—for Applicant. 
Indian Stamp Act, 1899—Section 35—Deficient duty leviable under— 
One anna stamp to be taken into calculation. . 

A bond chargeable with Rs. 2-8-0 stamp-duty was executed on paper 
bearing a one anna stamp. 

Held,—that although the stamp was of the wrong kind, the document 
should not be considered to be unstamped but merely insufficiently 
stamped; and the one anna stamp should be taken into account in 
calculating the deficient stamp-duty, 

Reference under isection 50, Stamp Act, (1891) LLL.R., 15 Mad. 
259 ; Reference under section 46, Stamp Act, (1884) 1,L.R.,8 Mad., 87— 
dissented from. 

This is an application under section 61 of the Indian Stamp 
Act by the Collector of Rangoon to record a declaration that 


a document stamped with a one anna stamp, which was in 
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reality a bond was liable to a duty of Rs. 2-8-0 and a penalty of 
Rs. 25. The document was intended apparently tobe a promis- 
sary note but was attested and not payable to bearer or 
order. : 

The Additional Judge of the Small Cause rightly held that 
the document was a bond and impounded it. 

The Judge also correctly assessed the duty to which it was 
liable as Rs. 2-8-0. a 

Making allowance for the value of the adhesive one anna 
stamp already on the note the Judge proceeded to levy Rs. 2-7-0 
as deficient duty and five times its value as a penalty under 
section 35. 

Under that section as the deficiency inultiplied by ten was 

above Rs. 5 the Judge was bound to levy a penalty of ten 
times the deficient duty. 
” The wording of the first proviso to’section 35 is “ any such 
instrument not being an instrument chargeable with a duty of 
One anna or half an anna only, or a bill of exchange or a 
promissory ndte, shall, subject to all just exceptions, be admitted 
in evidence on payment of the duty with which the same is 
chargeable, or, in the case of an instrument insufficiently 
stamped, of the amount required to make up such duty, together 
with a penalty of five rupees, or, when tentimes the amount of 
proper duty or deficient portion thereof exceeds five rupees, 
of asum equal to ten times such duty or portion.” . 

The Judge, who levied the penalty, was obviously of opinion 
that credit must be given for the value of the one anna stamp 
improperly affixed and that the instrument must be treated as 
improperly stamped and not one as unstamped. 

Iam asked by the Government Advocate to hold on the 
authority of the Madras case reported at page 259 Vol. XV of 
the India Law Reports, Madras series, (1) to hold that in 
calculating the stamp duty the one anna stamp ought not to be 
taken into calculation. 

That case fellows the previous decision of the same Court 
in “ Reference under the Stamp Act, section 46 (1), (2).” In 


the former case a promissory note (which.as in this case was. 


(1) (1891) LL.R., 15°Mad., 259. (2) (1884) LL.R., 8 Mad., 87. 
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held to be a bond) was written on hundi paper with an impréssed 
label of two annas affxed. 

A full Bench of the High Court held that the stanip the 
document bore was not a stamp which was proper for such an 
instrument, and that the instrument should have been treated 
as unstamped. 

No reason whatever was given for this decision and I do 
not feel bound to follow it in a reference under section 61 of 
the present act. 

I confess I: do not see why for revenue purposes a document 
should be considered to be wholly unstamped, when as a 
matter of fact it bears a stamp, merely because that stamp 
happens to be of the wrong kind. 

The proviso to section 35 already quoted makes allowance 
for the value of the stamp in the case of insufficiently stamped 
documents. 

So long as the Government has ‘ected the value for its 
stamp, it is to my mind immaterial for the purpose of calculat- 
ing the stamp duty due under the vroviso what is the nature 
of the stamp that has been used on the document. 

From a common sense point of view.a duty of one anna 
has been paid, and the total stamp duty leviable being Rs. 2-8-0, 
there is a deficiency of Rs. 2-7-0. 

The law ought to be interpreted as simply as possible, and 
when a document is stamped though wrongly and inadequately 
itis to the ordinaryZperson insufficiently stamped, but not 
unstamped. 

The amount at issue is not large but in view of the wording 
of section 35 proviso (a) I am not prepared to record a 
declaration that the whole duty of Rs. 2-8-0 and penalty of ten 
times that amount must be levied, when the document bears a 
one anna stamp and there is no reason to suppose it was not 
stamped bora fide under the belief that it was a promissory 
note. 

I declare that the document in question ought not to have 
been admitted in evidence without the payment of a penalty 
of Rs. 24-6-0. : 

A copy of this declaration together with the instrument 
impounded will be sent to the Collector under section 61 (8). _ 
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Before Sir Sydney Robinson, Kt., Chief Judge, and 
Mr. Justice Macgregor. 
(1) MAUNG PO NGWE; (2) MAUNG PAIK TWE v. 
YACOOB ALLY.* 
= 3 Ko Ko Gyi—for appellants (defendants). 
Maung Pu—for respondent (plaintiff). 


Transfer of Property Act, sections 54 &55—Agreement to sell— 
Effect of failure to enforce rights. | 

A mortgaged land to a Chetty as security for a loan and B executed the 
mortgage deed as surety. Subsequently B paid the Chetty Rs. 3,400 in 
part payment of the debt due on the méttgage and was given possession of 
part of the land with liberty to enjoy the rents and profits in lieu of interest 
on the Re, 3,400. Later B paid off the balance of the debt, Rs. 2,600, and 
thereby acquired the rights of the Chetty against A under section 140 of the 
Indian Contract Act. Thereafter B brought a suit for Rs, 2,60) against A 
and the suit was compromised, a decree being given for Rs. 3,000 with 
costs and B surrendering the rights he had acquired under the Contract 
Act. B however remained in possession of the land as before, and it was 
agreed that if A did not repay the Rs. 3,400, B could call on him to cofivey 
the land outright to him. Soon after A conveyed'the land to C who also 
obtained possession. B broughta suit under section 9 of the Specific Relief 
Act and obtained possession. C then sued for possession which was 
decreed. B appealed against this decision. 

Held,—that there was no unqualified agreement to sell the land to B 
and that J had never sought to reduce into being the agreement that he 
should be entitled to claim that the land be sold to him if A did not or could 
not repay the Rs, 3,400; that there was no usufructuary mortgage ; and that 
as B had taken no steps to legalise his position by registered deeds, C could 
not be deemed to have had notice of the charges on the land. As B had 
never taken steps to enforce his rights, he had acquired no legal title to the 
land, and was not entitled to retain poasession as against C. 

+ Po Maung v. Meung Kaing, (1913) 7 L.B.R., 262; Lalchand 
Motiramv. Lakshman Sahadu, (1904) 1.L.R, 28 Bom., 466; Kurrié 
Veerareddi v. Kurri Bapireddi, (1906) 1.L.R. 29 Mad., 336; Muthu 

_ Gounden v. Chellappa Gounden, (1910) 8 1.C., 1089; Bon Lon v. Po Lt, 
(1916) 8 L.B.R., §53—referred to. 


Robinson, C.J., and Macgregor, J.—Mating Po and his 
wife were the owners of two parcels of land which they 
mortgaged to a Chetty as security for the repayment of a 
loan. Appellant, Maung Po Ngwe, executed the mortgage-deed 
as surety. Subsequently he paid to the Chetty the sum of 
Rs. 3,400 in part payment of the amount due under the mort- 
gage. By an agreement with Maung Po» he was given 

* Special Civil Second Appeal from the decree of A.T. Rajan, 


Esq., 1.C.S., Divisional Judge, Toungoo, setting aside that of 
Maung Maung, District Judge, Toungoo. ¥§ 
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possession of one of the two parcels of land (the one which - 


forms the subject-matter of the present suit), with liberty to 
enjoy the rents and profits thereof in lieu of the interest 
accruing due on the Rs. 3,400. Later he paid off Rs. 2,600, 
the balance that was then due under the mortgage to the 
Chetty, and he no doubt then acquired under section 140 of 
the Indian Contract Act all the rights which the Chetty had 
against Maung Po. Subsequently he brought a suit against 
Maung Po to recover. the sum of Rs. 2,600, the amount- of the 
second payment that he had made to the Chetty. He did not 
include in his claim the! Rs. 3,400, and thus he is not now 
competent to bring a suit to recover that money. "The suit he 
did bring was compromised, and a consent decree was passed 
in terms of the compromise. The terms were that there 
should be a decree for Rs. 3,000 with Rs. 150 for, costs, and 
Maung Po Ngwe agreed that he would not be able to file any 
contribution suit against the defendants for the amount paid 
up by the plaintiff on behalf of the defendants to the M.S.M.M. 
firm at Toungoo due on the mortgage-deed executed by Ko. 
-Po and himself for the principal sum of Rs. 5,000, bearing 
interest at Rs. 1-10 per cent. per mensem, and which 
mortgage-deed was filed in the case by him. That is to say, 
he then deliberately abandoned ail the rights which he had 
acquired under section 140 of the Indian Contract Act. The 
position then was that ‘he had a decree for Rs. 3,000 and costs, 


and he was in possession of a parcel of land with liberty to, 


enjoy the rents and profits in lieu of interest on Rs. 3,400 with 
the further agreement that, if Maung Po should not repay the 
Rs. 3,400, he could call upon him to convey the land outright 
tohim. The compromise was made on the 11th December 
1918, and on the 19th February 1919 Maung Po conveyed the 
land in suit to the respondent, Yacoob Ally, who also obtained. 


possession of the land. Po Ngwe then brought a suit under. 


section 9 of the Specific Relief Act and retook possession. 
Yacoob Ally now sues for possession. The suit was dismissed 
by the first Court but decreed by the learned Divisional Judge, 
and the present appeal is brought from that decision. 

The first point urged is that Po Ngwe is still entitled to all 
the rights of the Chetty- mortgagee. In face of the compro 
mise decree in which those rights were clearly and distinctly 
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given up we are unable to hold that he has any such rights as 
a mortgagee. 

In the next place, it is urged that under the terms of the 
agreement made between him and Maung Po he is entitled to 
a charge on the property on the ground that there was an 
agreement to sell coupled with payment of the purchase price 
.and delivery of possession. As to this, we are unable to hold- 
that the facts justify the claim. The agreement merely was 
-that he should take possession and enjoy the rents and profits 
in lieu of interest. If later Maung Po refused to pay or was 
unable to repay the Rs. 3,400, Po Ngwe would be entifled to 
.demand that the land be sold to him. There was no unquali- 
fied agreement to sell the land, and Po Ngwe has never sought 
ito reduce that agreement into being. 

Reference has been made to the case of Po Maung v. 
Maung Kaing (1) in which the provisions of section 55.(6) (6) 
of the Transfer of Property Act were applied. With that 
decision we are unable to agree. In that case there was an 
.actual sale which was invalid by reason of there being no 
registered conveyance. The money had been paid and posses- 
sion had been given. Here, as we have pointed out, there was 
no such sale, and to treat the agreement that was entered into 
in the present case as a contract of sale and to hold that it 
gave a charge on the property would, in the words of the 
judgment’ of the learned Judges in Lalchand Motiram v, 
Lakshman Sahadu (2) which was referred to in the Burma case, 
‘be overriding the plain provisions of the Transfer of Property 
Act. See also Kurri Veerareddi v. Kurri Bapireddi (3) and 
Muthu Gounden 'v. Chellappa Gounden (4). 

Section 55 lays down the rights and liabilities applying 
‘between the buyer and the seller of immoveable property. 
Section 54 of the Transfer of Property Act lays down that a 
.contract for sale of immoveable property does not of ‘itself 


«create any interest in or charge on such property. Ia ‘the 


present case, putting it at its highest, there could be no more 
than a contract for sale, and not an actual sale, that was 
invalid for want of formalities. 


(1) (1913) 7 L.B.R., 262. (3) (1908) I.L.R. 29 Mad., 338 P.B, 
(2) (1904) ILL.R, 28 Bom., 468. (4) (1910) 8, I.C., 1089. 
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We are next asked to treat appellant’s position as that of a 
usufructuary mortgagee in possession and to hold that on this 
ground he is entitled to a charge on the property. We do not 
think it can properly be said that he was a usufructuary 
mortgagee, seeing that he had deliberately abandoned his rights 
asa mortgagee. Ifthe transaction could be treated as one 
that was intended to be a usufructuary mortgage, that could 
not be converted into a charge unless it could be valid as a 
mortgage. This view was taken in the case of Bon Lon v. 
Po Lu (5), where it was held, “It must therefore be held that 
section 100 of the Transfer of Property Act does not enable a 
mortgage to be converted into a charge if it cannot operate as 


_ @ mortgage by reason of non-compliance with the formalities 


prescribed by the law.” 

Lastly, it.is urged that Yacoob Ally had notice or must be 
deemed to have had notice, of the possessory rights of Po 
Ngwe. This point was not however raised before, but even 
if it had been, as Po Ngwe had taken no steps to legalise his 
position by duly registered deeds, we cannot impute notice to 
Yacoob Ally. Had he made enquiries as to incumbrances on 
the land, he would have learnt that the chetty’s mortgage had 
been satisfied and was no longer binding on the land in favour 
of any person. He would have been assured by his vendor 
that the land was unencumbered and he could not have referred 
to any registered documents as there were none. Po Ngwe 
was in possession under an oral agreement which, no doubt, 
-gave him certain rights as against Maung Po. Those rights 
the never sought to enforce, and this being so, he has acquired 
no legal title to the land, and we are unable to hold that he is 
entitled to retain possession as against Yacoob Ally, the 
purchaser for value by a registered deed. 

The appeal will therefore stand dismissed with costs in all 
‘Courts, the decree of the lower Appellate Court . being 
confirmed. 

(5) (1926) 8 L.B.R., 553. 
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Before Sir Sydney Robinson, Kt., Chief Judge, and 
Mr. Justice Macgregor. 


KING-EMPEROR v. SHWE HLA U.* 
Mya Bu—Assistant Government Advocate,—for King-Emperor. 
Jordan—for Respondent. 7 
Murder—Normal sentence—in case of— 

- Death is the normal sentence for murder, and if the presiding judge 
does not pass sentence of death, he is bound to record his reasons for not 
doing so, that is, he must find that thefe are really extenuating circum- 
stances and not merely an absence of aggravating circumstances. 

Crown v., Tha Sin, (1902) 1 L.B.R., 216—followed. 

Robinson, C.J., and Macgregor, J.,—This is an application 
by the Crown to enhance the sentence of transportation for 
life passed upcn Shwe Hla U for the murde-,of his uncle, to 
the extreme penalty. 

The facts are simple and are hardly contested. 

The accused had been working for his uncle, but left 
before the completion of the work. He had been paid 40 
baskets of paddy, but some balance of wages was still-due to 
him. On the day in question Kala Aung, a ten house-gaung, 
and an ex-pongyi were going to deceased’s hut to get a bamboo. 
They met the accused who went with them. The accused 
demanded the balance of his wages, and was told that they 
would be paid in a few days’ time, According to the 
deceased’s widow, the balance was fixed at 60 baskets of 
paddy, and in the accused’s statement to the committing 
Magistrate he speaks of the balance of 60 baskets. Kala 
Aung says there was no quarrel between the two men at that 
time, and the widow of the deceased says that, when accused 
was told that the balance would: be 60 baskets, he said it was 
too little. Her husband said it was not, and the accused 
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February ayth 
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replied, “ Allright, give the balance 60 baskets now.” He was . 


told that it would be given in four or five days’ time. There is 
no suggestion that there was any serious quarrel or, indeed, 
any quarrel at all between the two men. Kala Aung says that 
he and the ex-pongyi left, leaving the accused behind them. 
The-widow and the two other women: eye-witnesses say that 


* Criminal Revision of the order passed by Maung Mi. 
* Additional Sessions Judge, Arakan. =~ oung Maung (7), 
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1983 the accused followed Kala Aung. Shortly afterwards he 


Kine- returned, saying he left his pipe behind. In his statement in 
asa the Sessions Court accused admits that it was true that he 


Pat went back to the hut to look for his pipe. According tlo the 
fate Prosecution witnesses, after searching for his pipe all over the 
place, he went toa hut on the falin where the deceased was 
| seated and, when he got behind him, he struck him a violent 
blow on the left side of the neck which caused. instantaneous 
death. 

The evidence shows that ‘he is a left-handed man, and there _ 
is no reason to doubt that he is sv. According to the medical 
evidence therefore, the blow would have been struck from 
behind, and according to the prosecution evidence, there was. 
no assault or justification for the cowardly attack such as this 
beyond that he got disgusted for.not getting more wages and 
not getting them’at once.’ 

The accused’s statements are to the effeet that, when he 
demanded the balance of his wages, deceased struck him with: 
a stick and he fell down; that accuséd then picked up some- 
thing, he did not know whether it was a ‘stick or a da, and 
warded off the blow with it. He says he got one blow, which 
fell on his back. In the Sessions Court he said that, when he 
went back to look for his pipe, deceased came out and beat 
him, saying “ Have you come to pick a quarrel with me.’” 
He warded off the blow. 

Accused calls two ‘witnesses who are nephews of the 
deceased. One says that he stopped at a hut about 30° 
bamboos’ length away from deceased's hut. While there, he’ 
heard some one abusing and looking round saw the deceased 
running to his hut. He did not see the accused at that time.. 
When he got near the hut, he heard deceased’s wife cry out 

_ cutting, cutting,” and then saw the accused run away. The 
cutting was inside a hut, but according to this witness, the cry 
he heard was raised when the deceased got near the hut. 
The other witness was seated about 40 bamboos’ length from 
the deceased’s hut. He heard deceased using Abusive 
language and saw him go towards his hut. When he got near 
the hut, he heard people shouting out “ cutting, cutting?’ and 
then saw the accused run away. 
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According to both these witnesses, therefore, they should 
have seen the cutting. We do not think any reliance can be 
placed on’ this evidence. The learned Additional Sessions 
Judge has apparently been influenced by the fact that they 
are nephews of the deceased, and he therefore holds that there 
isno reason to doubt their statements. -This is a most in- 
adequate reason. He further finds that the three women 
witnesses for the prosecution for obvious reasons tried their 
‘best to shield the deceased as much as possible. He argues 
that it is not likely that the accused would have assaulted his 
.relation without provocation, and his final, conclusion is that 
it may be safely presumed that there was* some provocation. 
‘On that ground he considers the sentence of death should 
not be passed. - 

The Indian Penal Code allows one or other of two sentences 
for the offence of culpable homicide amounting to murder. 
Section 367 (5) of the Code of Criminal Procedure provides 
that if the accused is convicted of an offence punishable with 
death and the court sentences him to any punishment other 
than death, the Court shall, in its judgment, state the reason 
why sentence of death was not passed. 

In Crown v. Tha Sin (1) a Full Bench of this Court held 
‘that “ the extreme sentence is the normal sentence; the 
mitigated sentence is the exception. It is not for the Judge to 
ask himself whether there are reasons for imposing the 
penalty of death, but whether there are reasons for abstaining 
from doing so.” With this view we entirely concur. If the 
presiding Judge does not pass the sentence of death, he is 
‘bound to record the reasons why death sentence was not 
passed, that is to say, he must find, in the language of the 
judgment of the case just cited, that there are really 
extenuating circumstances and not merely an absence of 
aggravating circumstances. 

In the present case it is clear that, whatever discussion 
there might have been as to what the balance of the wages 
was to be, there was no serious quarrel between the two men, 
and it is clear and is, indeed, admitted that the accused left 
and shortly afterwards returned on the plea of searching for 
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982. his lost pipe. There isno proof and no reason to suppose 
Kine- that there was any quarrel between the two men at that time. 
EMPEROR 


arg: The story of an assault and the warding off of a blow with the 
ee da that he had in his hand is wholly unconvincing. We must 
«—' therefore hold that he came back on the plea of searching for 
his pipe, and that even if he had lost his pipe there, he sud- 
denly and without any cause attacked the deceased from 
behind, striking him a blow on a vital part with a dahma with 
great force and causing instantaneous death, and was there- 
fore guilty of murder. Thus it is hard to see what extenuating 
circumstances can be held to have existed. Even had-he been 
disgusted at the amount of wages that it was proposed to give 
him, that could not justify the return and the cowardly assault 

which was made clearly with the intention to cause death. 
The existence of some provocation is not enough to justify 
the passing of the mitigated sentence, and we are clearly of 
opinion that in this case the learned Additional Sessions 
Judge should have passed acapital sentence. However, the 
sentence he did pass was passed on the Ist of June 1921. 
Nine months have elapsed since that date, and under these 
circumstances we do not see our way to now enhancing the 


sentence. 
Preis r Before Mr. Justice Pratt and Mr. Justice Duckworth. 
acca THE LEIBAOAK SYNDICATE v. FINLAY FLEMING 
miei a & CO.* 
baad Keith with Barnabas—for appellanis, 


Lentaigne—for respondents. 


Contract—Power to implement—Right of agent to lien or retainer 
on monies of principal in his hands for expenses. 


A made forward contracts to‘supply B with wolfram. The wolfrani 
received was sold through B’s London Agent, C, When A failed 
to supply the full amount C carried out the contracts by supplying wol- 
fram received from other sources and charged B for the cost. B retained 
the cost out of money in B’s possession belonging to A. A brought a suit. 
for this amount with interest. * 

Held,—that B was a factor as well as an agent and had authoritysto 
appoint C as sub-agtnt; that B and © had the right to implement the 

Appeal against the judgment passed by Young, J., on the: 
Original Side. 
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contracts ; and that B was entitled to a lien or retainer on monies of A in 
his (B's) hands for all expenses properly incurred. Implementing of 
contracts is part of the general law. 

Mahomed Nassoruddinv. S. Oppenheimer, 2 L.B.R., 186—referred to. 

A.C. Chidambara Mudaliar v. N. Krishnasami Pillai, (1916) 
I,L.R. 39 Mad., 365 at pages 375 and 376; Curwen v. Milburn, (i889) L.R» 
42 Ch. D., 424 at page 434; Erie County Natural Gas and Fuel 
Comipany v. Samuel S. Carrol, (1911) A.C., 105; British Westinghouse 
Electric and. Manufacturing Company, Limited v. Underground 
Electric Railways Company of London, Limited, (1912) A.C., 678 at 
pages 684, 689 and 690 ; Hammonds v. Barclay, 2 East, 227—followcd. 

Pratt, J., and Duckworth, J—The Appellant Syndicate 
sued the Respondents Messrs. Finlay Fleming & Co- 
before the Original Side of this Court torrecover Rs. 6,465-13-9 
being the balance of the price of certain wolfram, which the 
respondents had admittedly received and disposed of on their 
behalf. The amount in suit included interest. 

The first contract made between the parties was duly 
carried out by the appellants. This was 15 tons of the mineral. 
The contracts with which we have to deal are two forward 
coritracts, Exhibits FandG, for a total of 35 tons of wolframore, 
the first of which is really merged in the last, the price agreed 
upon being 52 shillings. It is admitted that some 14 tons were 
supplied leaving a deficiency of 21 tons and 1 hundredweight. 

The wolfram received was. sold through Messrs. Milne & 
Co., the London Agents of the respondents, who contracted 
to sell it in England in‘ their own name. When the 
appellants failed to supply the full amount to the respondents, 
Messrs. Milne & Co. carried out the contracts by 
supplying wolfram received from other sources, and charged 
the respondents for the cost thereof. The latter contended 
that the amount sued for, less a sum of Rs, 285-1-9 (which they 
admitted was due, and paid into Court), represented the 
charges and expensés entailed by the fulfilment of the contracts, 
and claimed that they were entitled to retain the same out of 
the money in their possession belonging to the appellants. In 
fact they claimed a right of lien or retainer. 

The appellants have waived a great deal of the grounds set 
out in the Memorandum of appeal | . . . . . #e,, all that 
part of the appeal which relates to their allegations in the 
original Court that the carrying out of the contracts had 
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become impossible owing to the action of the Local Govern- 
ment, and that that action was largely due to the machinations 
of the respondents themselves. 


The grounds upon which the appeal isbased, . . . . for 
the learned Judge on the Original Side found in favour of 
respondents on every point, . . + . . .may be sum- 


marized as follows :— 

1. That the respondents were not entitled in Law to 
appoint Sub-Agents for sale of the ore. 

2. That the respondents had no authorization from the 
appellants to implement the contracts. 

3. That without such direct authority Messrs. Milne & 
Co. were not justified in implementing the contract. . 

4. That in any case the respondents were not justified in 
repaying themselves from monies in hand belonging to the 
syndicate. 

5. That the claim of the respondents ought to have been 
stamped as a set-off or counterclaim. 

6. That the claim of the respondents was time-barred, 
i.e., their claim for loss in implementing the contract, and 
for commission, etc. 

7. That in any case inasmuch as the respondents’ claim 
“sounds in damages,” it was incapable of being made the 
subject of a set-off under the Civil Procedure Code. 

It must here be stated that the appellants do not dispute 
the actual figures of the respondents, but only their right to 
retain the money in question. 

1 will deal with the first ground at once. In this is involved 
the question whether we are to consider the respondents 
_merely as agents of the appellants, or also as their factors. 
The learned Judge on the Original Side held that they were 
factors, and, inasmuch as the respondents were entrusted by 
their principals with goods for sale, we are of opinion that 
there is little doubt that respondents were factors as .well as 
agents. (Bowstead on Agency, page 4, Edition 5). We then 
would refer to section 190 of the the Contract Act. The , 
respondents have no London Business House, and from the 
nature of the agency it is manifest that, in order that they 

might sell wolfram in time of War, they would have to appoint 
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a sub-agent in England. Apart from this, purchasers at that 
time would have been chary of entering into contracts with 
a Foreign Principal, because of the difficulty of suit and other 
matters. We hold that there was authority to appoint a sub- 
agent to sell the ore, and that it cannot be held that the 
respondents contracted to sell the ore personally. 

Next as to ground 2, apart from what is stated in the 
Explanation to section 73 of the Contract Act, which clearly 
shows that the implementing of contracts is recognised by that 
Act, and that it is part of the Law in the casé of an unfulfilled 
contract, it is manifest that, after the receipt of the letter 
Exhibit K, the appellants remained quiet for a long time, and 
that when they wrote to the respondents in the letter Exhibit 
R on the 17th of April they spoke of including the amount of 
respondents’ claim in their suit against Turnbull & Co, 
We consider that this could have only referred to the present 
claim of the respondents, and that it is shown that the appel- 
lants did not construe the letter Exhibit DD dated in March 
as meaning that the-respondents had dropped the matter. The 
appellants’ letter Exhibit S dated in June refusing leave to 
implement and charge them came too late. The wolfram had 
then been sold. The evidence of Mr. Oakley shows that the 
appellants could not have procured the wolfram more cheaply 
themselves than did Messrs. Milne & Co. Jn. fact it 
appears at once that the actions of that Firm were reasonable 
and to the advantage of the defaulting appellants. 

In regard to ground No. 3, we consider that Messrs. Milne 
& Co. were quite justified in what they did. Wolfram 
ore in the early part of 1916 was of great national importance 
to-Great Britain. Messrs. Milne & Co. were in duty bound 
to disclose, and procure sanction for, the contracts in question, 
and to carry them out with the utmost urgency. Moreover 
we think that the evidence shows that Messrs. Watson of 
Liverpool, who purchased this ore, must be taken to have been 
pressing Messrs. Milne & Co. for completion of the 
contract. In these circumstances, it is manifest that the only 
course for them to pursue was to implement the contract, 
which they were in Law entitled to do, provided that they 
acted reasonably and prudently, and in mitigation of damages. 
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By their actions they saved the appellants 5 shillings, the 
price at Home being 60 shillings, whilst they bought at 55, or 
only three shillings more than the contract price, and at the 
cheapest price available at the time. 

From this we pass to ground 4, Respondents actually 
held monies belonging to the appellants in their hands. We 
consider that, whether as agents or factors, they were entitled 
to retain money due to them therefrom by a right of lien or 
retainer, whether their lien be particular or general. 

As to grounds 5 and 7, there was in our opinion no question 
ofa set-off. It is probable that as a set-off the claim of 
respondents could not have been made in this suit, see the case 
of Mahomed Nassoruddin v. S. Oppenheimer (1) which was 
decided by a Full Bench of this Court in 1903 under section 
111 of the then Civil Procédure Code. Under the present Law 
a claim of set-off must be stamped. 

In regard to ground 6, the case being one of exercise of 
lien or retainer, no question of time limit arises at all. 

As to the absence of time limit against the claims of respon- 
dents we would quote the case of A.C. Chindambara Mudaliar 
v. N. Krishnasami Pillai (2), and the case of Curwanv. 
Milburn (3). 

We would further point out authority for the findings which 
we have come to in regard to implementing contracts. The 
first case is Erie County Natural Gas and Fuel Company v. 
Samuel S. Carrol (4), and we would refer specially to pages 
116, 117 and 118 of that decision of their Lordships of the” 
Privy Council. The next is the case of the British Westing- 
house Electric and Manufacturing Company Limited v. Under- 
ground Electric Railways Company of London, Limited (5). 

As to the lien the case quoted by the learned Judge on the 
Original Side is to the point, viz., Hammonds v. Barclay (6). 
Further the passages quoted by Mr. Lentaigne for the respon- 
dents from Halsbury’s Laws of England are useful in this 


. connection, viz., Volume 19, page 8, section 9, page 7, section 8, 


and page 3, section 2. He also relied upon Volume 1, pages 196 - 


(i). 2 L.B.R., 186. (2) (1916) I.L.R., 39 Mad., 355 at pages 375 artd 376. 
(3) (1889) L.R. 42 Ch. D., 424 at page. 434. (4) (1911) A.C., page 105. 
(5) (1912) A.C., page 673 at pages 684, 689 and 690, (6) (2) East, 227: 
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to 198, sections 417, 419 and 420. Then there are sections 
217, 221 and 222 of the Contract Act. 

We consider that implementing of contracts is a part of 
the general law, and that in such a case as this the agent is 
entitled to a lien or retainer upon monies of the principal 
which are in his hands for all expenses properly incurred. It 
is clear that in this instance the expenses in question were 
properly incurred. 

We think that the suit was rightly decided on the Original 
Side and accordingly dismiss the appeal with costs, confirming 
the decree of the learned Judge on the Original Side. 





Before Mr. Justice Pratt and Mr. Justice Duckworth. 


MAUNG TUN YIN v.(1)MA SEIN YIN; (2)MA HNIN 
OKE ; (3) MA THEIN TIN ; (4) MA E NYUN; (5) MA 
ON BWIN ; (6) MAUNG PO SEIN.* 
Lentaigne with J. A. Maung Gyi—tfor appellant. 
May Oung with Euvsoof—for 1st respondent. ‘ 

Proceedings for grant of letters of administration—decision in 
such proceedings not a bar to subsequent suit for administration of 
estate—Res judicata. 

The decision in proceedings for grant of letters of- administration is 
not necessarily a bar to a subsequent suit for the administration of the 
estate. Regard must be had to the formality of the proceedings in the 
matter of the application for letters. 

Ma Tok vy. Ma Thi, 5 L.B.R. 78; Magqbul Shah Ahniea » v. 
Muhammad Asmat, (1918) 53 Punjab Record, 167—followed. 

Sheoparsan Singh v. Ramnandan Prasad Singh, (1916) 1.L.R. 43, 
Cal., 694—referred to. 

Kalyanchand Lalchand v. Sttabai, (1914) 1.L.R. 38 Bom., 309— 
dissented from. 


Pratt, J.,—Plaintiff Maung Tun Yin sued for the adminis- 
tration of the estate of his deceased step-mother, Ma Nyein 
Me, claiming that he and the second and third defendants 
were the sole heirs of the deceased. The District Court 
found that the suit was res judicata by reason of the proceed- 
ings in suit No. 19 of 1919 of the same Court, wherein letters 
of administration to the estate of Ma Nyein Me were granted 
to Ma Sein Yin. In the proceedings under section 83 of the 


* First Appeal against the judgment passed by D. O'Sullivan, Esqr., 
District Judge, Amherst. 
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3922, — Probate and Administration Act the Court found after record- 
‘Maune Ton ing evidence that the present plaintiff-appellant had no right 
ee of inheritance to Ma Nyein Me’s estate. 
Lag Ap The only point for decision is therefore whether the 
salah plaintiff's right to inherit must be considered to be res judicata 
in view of the decision in suit No. 19 of 1919. 

In Ma Tok v. Ma Thi (1) a bench of this Court pointed out © 
that findings of fact arrived at in cases of application “for 
letters of administration would not operate as res judicata 
in suits for administration or possession of property. 

The learned District Judge apparently was of opinion that 
this finding was merely an obiter dictum, but a perusal of the 
judgment of this case makes it clear that the bench declined 
to go into a question of adoption in an appeal from an order 
granting letters of administration, on the ground that such a 
question could subsequently be fought over again in a regular 
suit. 

The finding on the question of res judicata was therefore 
necessary for the decision of the appeal and cannot be 
brushed aside as an obiter dictum. It was arrived at after a 
consideration of the rulings on the subject and it was pointed 
out that no decisions to the contrary were cited.’ 

In Magbul Shah Ahmad v. Muhammad Azmat (2) decided 
in 1918 a Bench of the Punjab Chief Court taking the same 
view held that in a proceeding for grant of letters of adminis- 
tration the question before the Court is one of representation 
to the estate and not of distribution, and it was only for the 
purpose of determining the question of representation that 
the Court was called upon to decide whether the appellant 
would be entitled to the whole or any part of the estate of the 
deceased within the meaning of section 23 of the Probate and 
Administration Act, and that sucha finding was not res 
judicata in a suit in which the question of title to the 
properties had to be determined. With this decision I am in 
entire agreement. = 

Sheoparsan Singh v. Ramnandan Prasad Singh & is 
quoted as an authority for the opposite view, but does nof 


(5 L.BR, 78. (2) (1918) 53 Punjab Record, 167, 
(8) (1916) I.L.R., 43 Cal., 694. 
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appear to be so in reality. In that case their Lordships of the 
Privy Council laid down that the application of the rule of res 
judicata by the Courts in India should be influenced by no 
technical considerations, but by matter of substance within 
the limits applied by law. This is sound common sense. The 
application of this principle would not seem to justify a finding 
that the question decided in the letters of administration 
proceeding in the present case was res judicata in the 
subsequent administration suit. 

In the Calcutta case above cited the District Court granted 
probate of.a will and the decision was affirmed by the High 
Court on appeal. < 

The appellants therefore sued for a declaration that they 
were next reversioners to the estate according to the Hindu 
Law inthe case of an intestacy, and as such entitled to 
obtain revocation of probate. : 

The Judicial Committee without deciding the question of 
res judicata held that the suit was not maintainable. 

The Bombay case of Kalyanchand-Lalchand v. Sitabai (4),. 
which is in favour of the District Court’s view, was also a 
probate matter. A will had been held not proved and probate 
refused. Ina suit brought by the widow of the deceased for 
recovery of the property from the executors,under the will a 
Full Bench held that the judgment in the probate proceeding 


1922, 


Mauna Tox 
Yin 


De 
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Yin. 


operated as res judicata between the parties under section 83 ° 


of the Probate and Administration Act and section 11 of the 
Civil Procedure Code. 

The ground for the finding was that as contentious probate 
proceedings must take the form of a suit, they constitute a 
suit within the meaning of section 11 of the Civil Procedure 
Code. * 


This is to my mind a dangerous doctrine. Section 83.of' 


the Probate and Administration Act says that in any case 
where there is contention the proceeding shall take as nearly 
as possible the form of a suit according to the provisions of 
the Code of Civil Procedure in which the petitioner shall‘ be 
the plaintiff, and the person, who may have appeared to: 
oppose the grant, shall be the defendant. 

(4) (1914) I-L.Re 38 Bom., 309. 
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bea The section says the proceedings shall take the form of a 

Mavunc Tox suit, which seems to be merely a rule of procedure; it does not 
ee say the proceedings shall become or be deemed to be a suit. 

ware In the District Court there were no less than four clai- 


— mants or sets of claimants to letters in the present instance. 


It is an arguable thesis that on the strict letter of the law 
the miscellaneous proceedings under the Probate and 
Administration Act should have been converted into four suits. 

In acase of this description regard must be had to the 
formality of the proceedings in the matter of the applications 

-for letters. * . 

Although the matters at issue were apparently well 
understood, no issues were actually framed and no formal 
issues were drawn up. : 

It is admitted that plantiff Tun Yin was a step-son of the 
deceased. The District Court found that he had forfeited his 
right to inherit by his unfilial conduct, although there was no 
allegation to this effect in the pleadings. 

The parties confined themselves almost entirely to proving 
their right to obtain letters as heirs and made practically no 
effort to rebut their opponents’ case. Under the circums- 
tances it would be unjust to declare that the parties are 
debarred from proving their right to inherit in a regular suit. 

I would set aside the finding of the District Court on the 
preliminary issue and the decree “dismissing the suit and 
remand the suit for disposal on its merits. 

Costs of this appeal to be borne by the estate. 

Duckworth, J.,—I concur. : 
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Before Sir Sydney Robinson, Kt., Chief Judge and “i 
Mr. Justice Macgregor. dante 


I plicatie 
MAUNG THWE ». (1) A. L. A. R. CHETTY FIRM; ame 
(2) MA SHWE PON; (3) MAUNG OHN SHWE; 98: 
(4) MA PWA SEIN; (5) MA TIN; \6) MA THEIN; = February 
(7) A. J, ROBERTSON. aoe age 
Das—for applicant. 
Leach—for ist respondent. 
Civil Procedure Code, section 110—Order XLV, rile 3.—Appeal 
to Privy Council—Valuation for purpose of appeal. 
In deciding the amount or value of the subject matter of a suit for 
purposes of an appeal to the Privy Council, the Court has to consider the 
value at the time of the institution of the suit and the effect of the adverse 
decree on the applicant's interests. 
A certificate cannot be granted solely on the ground that the decree 
or final order involves. directly or indirectly, some claim or question to or 
respecting property of the amount or value of Rs. 10,000 or upwards; in 
order to satisfy the conditions of section 110 it is necessary that the 
subject matter of the suit in the Court of first instance should be of like 
amount or value. 
A certificate under Order XLV, rule 3 that a case is otherwise a fit 
‘one for appeal to His Majesty ia Council can be granted only when the 
questions involved are not merely substantial but of great public or 
private importance. 
. Moti Chand vy. Ganga Prasad Singh, (1901) ILL.R, 24 All, 174; 
De Silva v. De Silva, (1904) 6 Bom. L.R., 403; Subramania Ayyar v. 
Sellammal, (1915) I.L.R.; 39 Mad., 843—followed. 
Robinson, C.J., and Macgregor, J—This is an application 
for leave to appeal to His Majesty in Council from a decree of 
this Court confirming the decree of the Court of First 
Instance. 3 
The facts involved are as follows :— 
Two persons, Maung Thwe and Tun Pe, each claimed to be 
the sole adopted son of a Burmese couple who died leaving a 
fairly large estate. Cross applications for letters of adminis- 
tration were filed and letters weré granted to Tun Pe. 
Thereupon Maung Thwe brought a suit to have it declared that 
he was the sole adopted son and for possession of the estate, 
The first Court held that he was the sole adopted son. On 
appeal to this Court it was held that Tun Pe was the sole 
adopted son. An appeal was filed to His Majesty in Council 
when their Lordships held that both were adopted sons. In 
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194! —_ the meantime, subsequent to the decree of this Court declar- 
Mauns ing him to be the sole adopted son, and after notice had 
rave been served of the application for leave to appeal to His. 

A.LLA.R. Majesty in Council, Tun Pe alienated the land in suit to Ma 
Seer Shwe Pon for Rs. 6,000 by a registered deed. Subsequently 
— Ma Shwe Pon mortgaged this land to A.L.A.R. Chetty. 
The present suit was brought by the Chetty to enforce his 
mortgage. The amount he claimed was under Rs. 10,000, as’ 
was also the amount decreed in his favour. Maung Thwe 
was made a party and contested the mortgage on the ground 
that the origival sale by Tun Peto Ma Shwe Pon was void and 
of no effect, as he was merely a co-heir and had no separate 
rights in this property that he could convey away. He 
pleaded that the principle of lis pendens applied to the aliena- 
tion and that Ma Shwe Pon acquired no rights in the land 

which she could mortgage’to the Chetty. 

On appeal this Court at first accepted these arguments 
and set aside the decree of the Court below. An application 
for review was, however, admitted on the ground that the 
effect on the claim of the fact that Tun Pe was the adminis- 
trator of the estate and must be deemed to have acted as such 
had not been considered, and the final decision was that the 
sale was good and that the doctrine of lis pendens would not 
apply in the circumstances of the case and this Court 
accordingly confirmed the decree of the Court below. From 
this decision Maung Thwe desires to appeal to His Majesty in 
Council. 

He claims, in the first intance, that the subject-matter of* 
the suit in the Court of First Instance and in dispute on appeal 
to His Majesty is over Rs. 10,000. It may be admitted that 
the amount or value of the subject-matter in dispute on appeal 
to His Majesty in Council is over Rs. 10,000 if the interest 
accrued due up to the date of the decree of this Court be 
taken into consideration. But it is argued by the respondent 
that the amount or value of the subject-matter of the suit in 
the Court of First Instance is not Rs. 10,000. . 

As to this we have to consider the value at the time of the 
institution of the suit. The sale by Tun Pe to Ma Shwe 
Pon was for Rs. 6,000. When the property was. brought to- 
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sale in execution of the Chetty’s mortgage-decree we are 
told it realized less than Rs.'10,000, and we can find no proof 
_on the record to show that the land was worth Rs. 10,000 or 
upwards at the time of the institution of the suit. 

The amount, or value of the subject-matter ‘of. the suit to 
the Chetty was clearly the amount he claimed, together with, 
at most, interest that had accrued due upto the date of the 
decree. 

In Moti Chand v. Ganga Prasad Singh (1) their Lordships 
held that the amount of the subject-matter of a suit in ‘the 
Court of First Instance for the purpose of an appeal to His 
Majesty in Council is the amount for which a decree is 
recovered, including interest up to the date of the decree, {and 
in the case of DeSilva v. DeSilva (2) Jenkins, C.J., held that 
for the purpose of considering whether the conditions as to 
value are satisfied “ the decree is to be looked at as it affects 
the interests of the party who is prejudiced by it, and who 
seeks to relieve himself from it by appeal.” 

So far as Maung Thwe is concerned the effect on his 
interests of the adverse decree is that he is deprived of this 
parcel of land and that, as we have said, has not been shown 
to amount to Rs. 10,000. We must, therefore, hold that the 
conditions laid down in the first paragraph of section 110 are 
not satisfied. 

It is next urged that even if that be so, petitioner is 
entitled to come under the second paragraph of section 110. 
It is urged that; the decree involves, directly or indirectly, some 
claim or question to or respecting property of like amount or 
value. In the first place it is claimed that this provision is to 
be read alone and not subject in any way to the requirements 
of the first paragraph of the section. Weare quite unable to 
accept this view. It is based apparently on the spacing and 
quasi-separation into a separate paragraph. We do not 
consider that it was intended to make it a separate provision, 
What the section requires is that the subject-matter in the 
Court of First Instance must be Rs. 10,000 or upwards, and in 
addition that the amount or value of the subject-matter on 


(1) (1901) 1.L,R. 24 All., 174. (2) (1904) 6 Bom. L,R.. 408 at p. 408. 
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appeal must be the same, or the decree must involve, directly, 
or indirectly, some claim or question to or respecting property 
of like amount or value. This latter provision is to be read as 
an alternative to the 2nd restriction in the earlier part of the 
section. To read it otherwise would render the provision as 
to the value of the subject-matter in the Court of First 
Instance a dead letter. It is not open to us so to interpret the 
section. We are bound so to interpret it that effect may be 
given to all its provisions if we can reasonably do so. 

There is authority for this vyiew in the case of Subramania 
Ayyar-v. Sellammal (3). Speaking of this argument Wallis, 
C.J. said, ‘If this contention be accepted, a certificate must 
be granted in any case in which the amount or value of the 
subject-matter in dispute on appeal to His Majesty in 
Council is not less than Rs. 10,000, whether or not the 
amount or value of the subject-matter of the suit in the Court 
of First Instance fell below Rs. 10,000, and this provision 
becomes wholly nugatory.”” 

Mr. Justice Srinivasa Ayyangar said“ * * * 
it is impossible to construe the. second clause of section 110 
of the Code of Civil Procedure so as to render the first 
perfectly useless * * * In my judg- 
ment the first clause applies to cases where the decree 
awards a particular sum, or property of a particular value 
or refuses that relief (i.e.) to cases where the object-matter 
in dispute is of a particular value. * * * 
If the operation of the decision is confined only to the 
particular object-matter, clause (2) does not apply, and 
unless the case satisfies the conditions in clause (1) there is 
no right of appeal. If the decision beyond awarding relief in 
respect of the particular object-matter of the suit affects 
rights in other properties, clause (2) would apply: also if thé 
matter in dispute is one which is incapable of valuation as in 
the case of easements, clause (2) may apply.” 

It is argued that the decision in respect of this particular 
alienation by Tun Pe will decide other alienations made by 
him, one of which is pending in appeal before this Court. 
Itis'a case in which a mortgage was made by Tun Pe of 


(3) (1918) ILL.R., 39 Mad., 843 at p., 845. 
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:another portion of the estate. The decision of this case 
cannot be said to decide some other case relating to another 
portion of the estate. The parties will be different and thiS 
will in no way be binding on them. Moreover, the decision _ 
will be on a point of law and the correct decision ona point 
of law cannot be said to decide questions relating to other 
portions of the estate. Even if the decision on the point of 
law in this case holds good in some subsequent case, it will 
mean nothing more than that the right law has been applied 
but however this may be, as the value of the subject-matter 
-of the suit in the Court of First Instance is not Rs. 10,000 
this provision cannot be brought into play.. ” 

Lastly, it is urged that the case should be certified to be 
-otherwise a fit one for appeal to His Majesty !in Council. 
Where a case ‘is otherwise unappeatable, their Lordships of 
:the Privy Council have laid down in Moti Chand’s case that 
leave should not be granted unless there is some substantial 
question of law of general interest involved. 

We are unable to hold that there is any such substantial 
question involved in the present case. ‘ 

The powers of co-heirs in respect of alienation of joint and 
undivided property are well settled. The decision as to the 
doctrine of lis pendens cannot be described as of general 
interest and there is no substantial question of law to-justify 
the grant of a certificate. 

Had the case been one satisfying the restrictions as to 
value, as our decree confirmed that of the Court lof First 
Instance, if would have been necessary to hoid that the 
appeal involves some substantial question of law. It.may be 
that for purposes of that provision the questions arising in 
this case might have been held to justify the grant of a 
certificate; but for the grant of a special certificate, the 
questions involved must be not merely substantial but must 
be of great public or private importance, and we are unable 
-to hold that they are such in the, present case. 

For these reasons the application for Jeave to appeal must 
.stand dismissed with costs, Advocates’ fees five gold 
-mohurs. 
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Before Mr. Justice Duckworth. 
PO ME v.i KING-EMPEROR* 
Indian Arms Act, 1878—Section 4—Definition of Arms—Dahse- 
The true criterion is not whether a dah is an “ u-pyat.” but what was 


the intention of the maker as regards its purpose. 
King Emperor v. Hamyit, (1910) 5 L.B.R.,207—referred to. 


Read Reference by the learned Sessions Judge, Prome. 
The weapon referred to in King Emperor vy. Hamyit (1) was 
held to be intended primarily for domestic and agricultural 
purposes. It was called a“ Dashe-u-pyat” and was said to be 
of the usual type.. Exhibit B is clearly intended to be used as. 
a sword or dahlwe, and is sheathed as such. It alsohas a grip: 
bound with cane to give the hand a secure hold. I consider it 
to be an arm as defined in the Arms Act. 

Next I will deal with dahs Exhibits A and D. Exhibits A. 
and D are “dashe-u-pyat” in the sense that the point (if any 
was ever there) hasbeen cut off. But they are both of very 
great length, and Exhibit. A has decorations anda “thwe 
chaung” which, apart from its length, tend to show that it was. 
not intended primarily for domestic purposes. Exhibit B has: 
no such decorations or “ thwe-chaung” butitsextreme length: 
and handiness serve to show that it was intended primarily for’ 
a weapon of offence. 

It is my opinion that these two dahs, of which the blades: 
are 22} inches long, are arms, and that the true criterion is: 
not whether any given dah is an “ u-pyat” but what was the: 
intention of the maker as regards its purpose. . 

As regards Exhibit C this isin my opinion the ordinary 
village Dashe-y-pyat. The blade is only 164 inches long and it 
is adapted more clearly to domestic and agricultural needs. 

I would remark that Exhibits A and D appear to be tke 
usual kind of Dashe, which is carried in Lower Burma by 
persons who commit dacoity. They are indescriminately 
known “ Lingin” Dahs, “ Hngetkyidaung * Dahs, or “ Dashe-u- 
pyat” and I have no doubt that they are intended to be: 

* Referefice made under Section. 438, Criminal Procedure Code, by 
J. P. Doyle, Esq., Sessions Judge, Prome, to set aside the sentence of” 
fine (Re. 20) passed on the accused by Maung Kin Maung, 2nd:AQditiona. 


Magistrate, Paungde. 
(1) (1910) 6 L.B.R.,.207. » 
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“Weapons. I see no reason, therefore, to set aside the convic- 1982. 


tion in the case’ in question, in which Exhibit-A wasthe  PoMs 
-exhibit. The proceedings may be returned. Kune. 
EMPBROR- 
— 





Before Sir Sydney Robinson, Kt., Chief Judge. and Mr. Justice i=! 1 
ia ee uogragar. woes PES oie: wiiey 
“THE CHETTY FIRM OF S.R.M.S. ARUNACHELLAM ees 
CHETTY v. (I) KO PO YAN ; (2) KO KYAUNG TAIK; ei 
(3) THE LONDON RANGOON TRADING COMPANY: — 
LIMITED ; (4) THE BURMA RAILWAYS COMPANY, 
LIMITED.* % 3 
N. M. Cowasjee—for appellants. 
Young and Leach—for ard and 4th respondents. 
Transfer of Property Act, 1882—Section 137—Contract Act, 1872— 
“Section 178—Railway receipts—Negotiability of— ocuments of title. 
While Railway receipts are ‘‘ documents of title” to goods within 
the meaning of section 178 of the Indian Contract Act, they are not of 
necessity documents which ipso facto transfer the ownership of goods ; 
to do that they must be negotiable; they are not such in form and there is 
no proof that they are negotiable by the custom of the paddy trade in 
Rangoon; 
Ramdas Vithaldas Durbar v. Amerchand and Company, (1916) 
LL.R. 40 Bom., 630; Nacheappa Chetty v. Irrawaddy Flotilla Com 
pany, (1913) 1,L.R. 41 Cal., 617,—referred to. 
Robinson. C.J., and Macgregor, J.—The facts of this 
-ease are practically undisputed. The 2nd defendant, Kyaung 
‘Taik, had received from time to time large sums of 
‘money from the 3rd defendants, the London-Rangoon Trading 
Company, Lirnited, for the purpose of buying paddy for them. 
He was still owing them over Rs. 13,000 which he had to make 
good by the supply of paddy. They agreed to take paddy from 
him at the rate of Rs. 160 per 100 baskets. He wentto Mandalay 
and thére made arrangéments with the Ist defendant,-Po Yan, 
telling him that if he would buy paddy for him he would sell 
it to the London-Rangoon Trading Company, Limited, who 
-were paying Rs. 160. Po Yan had no capital and he arranged 
with the plaintiffs, the Chetty firm, that they should finance 
his purchases, assigning to them the Railway receipts for all 
ia * Appeal against the judgment of Maung Kin, J.,.on the Original 
ides 
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paddy dispatched as collateral security for hundis that were: 
to be executed. . 

It is perfectly clear that the plaintiffs were fully aware of 
the arrangements come to. Po Yan bought paddy and con- 
signed it to the London-Rangoon Trading Company, Limited, 
tolbe delivered at their Patheinnyun Mill siding. For each 
dispatch a hundi was drawn by Po Yan on Kyaung Taik and 
thethundi was sent by the plaintiffs to their Rangoon branch: 
for acceptance and collection, together'with the Railway receipt 
relating to that consignment assigned by Po Yan, the consignor,.. 
to them. When each consignment was loaded in trucks and 
the Railway receipt issued, Po Yan, taking with him his vendors 
or their brokers, went to the Chetty who advanced the price 
and then took the hundis and the Railway receipts. The paddy 
was carried by the Railway Company, the 4th defendants, and’ 
delivered at the 3rd defendants’ mill siding where it was im- 
mediately unloaded by Kyaung Taik’s men. After the paddy 
had been inspected and passed, it was taken over by the 3rd 
defendants. Delivery was given by the Railway Company 
without production of the Railway receipt. This was in accor- 
dance with the standing arrangement between the Railway 
Company and the 3rd defendants, the Railway receipts being 
collected weekly and submitted together with the freight due. 

It is not denied that the plaintiff Chetty gave no notice 
either to the 3rd defendants or to the Railway Company that 
the Railway receipts had been assigned to him for value speci- 
fically applied to the purchase of the paddy. All the paddy was. 
delivered between the 20th and 23rd of November, 1918. 

The plaintiff Chetty on learning that his Rangoon brancly 
could not find Kyaung Taik, came down to Rangoon on the 
25th, that is after delivery had been given and taken. Kyaung 
Taik then accepted the hundis but he did not meet them. 
Subsequently, as he could not obtain payment from either Po 
Yan or Kyaung Taik, the Chetty brought the present suit in 
which he claims a decree against the Ist and 2nd defendants for 
the amount due to him on the hundis: he asks for a declaration 
that he had a valid charge and lien for the amount so found: 
due on the paddy covered by the Railway receipts, and further 
for a decree that the 4th defendants, or in the alternative the 
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3rd defendants, should hand over the paddy to him or pay its 
value to'the extent of the amount found due from the Ist and 
2nd defendants. 

The Ist defendant confessed judgment. The 2nd defendant 
did not defend the suit though he appeared as a witness for 
the 3rd defendants. The 3rd defendant Company pleaded that 
they had a contract with the 2nd defendant to supply them 
12,000 baskets of paddy at Rs. 160 per 100 baskets, and as the 
2nd defendant owed them Rs. 13,500, it was agreed that the 
price of paddy delivered under this contract should be set 
off against the previous amount duee They admit receipt of 
the paddy ; they allege that they paid for it by writing off Rs. 
5,600 against the previous debt and paying Rs. 774-1-0 in cash; 
they allege they received the’ paddy from the 2nd defendant 
and that they had no knowledge that the paddy belonged to 
any other person, or that any third party had any interest 
whatever in the paddy or its value; they urge that it was the 
bounden duty of the plaintiff to have informed them immedi- 
ately and plaintiffs’ failure to do so absolves them from ail 
liability. = 

The Railway Company deny that the plaintiff has any lien 
onthe paddy; that they -gave delivery in ignorance of the 
alleged claim and deny that plaintiff was entitled to any relief 
against them. P 

There can be no doubt on the evidence in this case and on 
the documents that were executed that Po Yan purchased the 
paddy for and on behalf of the 2nd defendant. He bought it 
under an arrangement by which it was agreed that the paddy 
should be ccnsigned to the 3rd defendants at their mill siding. 
He purchased it with the knowledge and on the understanding 
that it should eventually be soldto the 3rd defendants. The 
plaintiff was also fully aware of these facts. He knew exactly 
when the paddy was dispatched, and he knew, or must be 
presumed to have known, that the paddy would not/be kept 
lying about in waggons but that it would be unloaded without 
delay. 

So far as the Railway Company was concerned he knew 
that if they delivered the paddy to the consignee they would 
be merely carrying out completely the contract that they had 
entered into with the consignor. * 
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The plaintiff must, therefore, have been aware that the 3rd 
defendants would take delivery of the paddy in due course 
without delay, that the paddy was consigned to them and that 
they would have no reason to suppose that there were any other 
claims against this paddy if he did not give them notice of the 
assignment of the Railway receipts to him. Knowing all this 
he appears to have taken the most leisurely action and made 
no attempt to give any such notice to either the Railway 
Company or the 3rd defendants. Under ordinary circum- 
stances, therefore he could have no claim as against either the 
3rd or the 4th defendants unless the Railway receipts were 
documents that were negotiable and transfer property in the 
goods by assignment merely. It ison this point that the 
appellant mainly bases his appeal. 

The argument is that Railway receipts are documents of 
title to goods within the meaning of section 178 of the Indian 
Contract Act and that, therefore, a valid pledge of such docu- 
ments might be made. Leaving aside the question whether 
the pawnee, in this instance, can be saidto have acted with 
ordinary care in a manner that a careful man of business would 
act, the argument is based Gn the provisions of sections 4 and 
137 of the Transfer of Property Act, but for the provisions of 
‘section 137 such a document would have required to be trans- 
ferred by an assignment in writing, coupled with notice to the 
holder of goods. 

Section 137 lays down that in respect of certain specific 
documents or instruments which are for the time being by law 
or custom negotiable, and also in respect to any, mercantile’ 
document of title to goods, those provisions should not apply. 

To the section is appended an explanation which is a defini- 
tion of the expression “ Mercantile document of title to goods.” 
It lays down that this expression includes, amongst other 
things, Railway receipts and any other document used in the 
ordinary course of business as proof of the possession or 
control of goods, or authorizing or purporting to authorize 
either by endorsement or by delivery, the possessor of the 
document to transferor receive goods, thereby represented. 
The section does not purport to go beyond providing: that* 
documents that fall within the scope.of its’terms shall.not be 
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‘subject tothe special requirements of Chapter 8 as: regards 
transfers of actionable claims. 


Now, it may be admitted that Railway receipts-are “Merc- 


antile documents of title to goods,” but they are documents 
which are not by Jaw negotiable, and in order that they should 
be given the attribute of negotiability, it must be established 
that by custom they are treated as negotiable in the particular 
trade and at the particular place where the claim to negotia- 
bility is advanced. 

In paragraph . 967 of Halsbury’s~“ Laws of England,” 
Volume 2, page 565, it is said: “ There remain, however, 
always the same prime requirements with which:an instrument 
must comply before it can be accorded negotiability. One 
of these requirements is the form of the instrument itself, the 
other custom ’of trade in regard to it 4 ag 

Great reliance was placed on the decision of their Lordships 
of the Privy Council in the case of Ramdas Vithaldas Durbar 
v. Amerchand and Company (1). That was a case dealing 
with Railway receipts as used in connection with the cotton 
trade in Bombay. The case dealt with the right of stoppage 
in transitu. The High Court of Bombay in dealing with sec- 
tion 137 of the Transfer of Property Act had called attention 
to the significance of the division into two classes of Mer- 
cantile Documents of title mentioned in section 137; Bills:of- 
Lading stand apart in that “the purchaser who takes the Bill- 
of-Lading has done all that is possible in order to take posses- 
sion of the goods, as there is a physical obstacle to his seeking 
out the master of the ship in requiring him to attorn to his 
rights,” and the learned author from whom the quotation is 
made goes on to say: “ but when the goods are on land, there 
is no reason why the person who received a delivery order or 
dock warrant should not.at once lodge it with the bailee, and so 
take actual or constructive possession of the goods. There 
is, therefore, a very sufficient reason why the custom .of 
merchants should make ‘the transfer of the bill-of-lading 
equivalent to an actual delivery of possession, and yet not.give 
such an effect to the transfer of documents of title to goods on 
shcre.” 

{1) (1916), J.L.R. 40 Bom., : 630, 
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They held that the enactment of section 137 put an end to 
the question, but on the case coming up on appeal before their 
Lordships of the Privy Council, they held that on the evidence 
that had been given in that case, the custom of merchants in 
the cotton trade at Bombay in respect of Railway receipts had 
been established and that that custom accorded negotiability 
to these documents; and their Lordships go onto say: “It is, 
therefore, unnecessary to consider whether; apart from 
evidence ‘as to the ordinary course of business, the effect 
of sections 4 and 137 of the Trarsfer of Property Act No. 2 of 
1900 would be conclusive on the point. It is clear that, even 
without the assistance of these sections, the receipts in 
question are ‘documents showing title to goods’ within 
sections 102 and 108 and ‘documents of title to goods’ within 
section 178 of the Indian Contract Act.” 

To my mind it is clear that their Lordships of the Privy 
Council did not regard the matter as so certain and clear as 
the Appellate Court in that case had considered ; or otherwise 
they would have decided the case on that grotind also. It is 
not necessary to go so far as to say that their judgment indi- 
cates grave doubt as to the result of section 137, but the 
authority does not help us to a decision in this case, for in the 
case before us no evidence has been led to show that by the 
ordinary course of business these documents have acquired 
the attribute of negotiability in Rangoon. They have in 
Bombay in the cotton trade, but it does not follow from that 
that they have in Rangoon in the paddy trade. 

There are remarks, however, in their Lordships’, judgment 
which are of great assistance. They say: ‘‘In the first place 
it is to be observed that ‘title’ in both expressions, (Instru- 
ment’ of title, document of title) can relate only to the right 
to receive delivery of the goods to which the instrument or * 
document relates. It can have nothing to do with ownership. 
A bill of lading may in this sense be an instrument or docu- 
ment conferring title; but, if so, the same is true of al! the 
other documents contained in the genus. ‘document of title.’ 
The fact that a decument ccnfers title in this sense cannot; 
therefore, be used as the distinguishing mark of a particular 
species of the genus. The truth is that the only point in 
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which a bill of lading differs from other ‘documents of title’ is 
that its assignment, whether upon a resale or by way of 
pledge, operates as a constructive delivery of the goods to 
which it refers. The appellant's counsel was unable to men- 
tion, and their Lordships are ‘not aware of any other docu- 
ment with this peculiarity. as 

A bill of lading transferred by endorsement and delivery 
transfers ownership of the goods ; no other documents, though 
they may be “ documents of title" to goods, can transfer, by 
mere assignment and delivery, the ownership of the goods 
though they may transfer the right to receive the goods. 

In my view, therefore, section 137 ‘merely deals with the 
manner in which the documents to which it relates can be 
transferred, but it does not affect the result of the transfer 
when made. In order that such a transfer should have, in the 
case of Railway receipts, the effect of transferring the owner- 
ship of the goods, it must be established that they are nego- 
tiable. They are not negotiable by law; they are not rendered 
negotiable by section 137 of the Transfer of Property Act, and 
there has been no attempt to prove in this case that they are 
negotiable by the custom of merchants in Rangoon. 

There is,I think, authority for this view in the case of 
Natcheappa Chetty v. Irrawaddy Flotilla Company (2). 
Their Lordships of the Privy Council were dealing with a very 
similar claim to the present one. That was based on a Mate’s 
Receipt, which is practically the equivalent, in the Irrawaddy 
Flotilla Company’s business, of the Railway receipt in the 
Railway» Company’s business. Their Lordships said, after 
quoting section 137: “ Their Lordships are of opinion that this 
document was not a negotiable document in the sense of this 
section of the Statute. It was not adocument of title. There 
was no ‘authority by law to give to an assignee by transfer of 
that document any right as against the shipowner except upon 
the usual form of an assignment as between the shipperand his 
assignee. That usual form must be accompanied by notice to 
the shipowner which charges him with the fact of the assign- 
ment, and makes him responsible to the assignee instead of 
the original shipper. There is great difficulty in cases of this 

{2) (1913), 1L.L.R. 41 Cal., 670. 
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3922. kind, in avoiding being misled by terminology. Each of the 
‘Tus Cunrry categories attempted has failed. The document is not a bill of 
Hearted lading, not a Mate’s receipt, and not a statutory negotiable 
Axuna- instrument. The simple fact remains that this is a document 


' ‘Cuerry which charges the respondents with receipt of certain goods 
Ko Po Van, from Chowdhry, under a bargain to convey them by ship to 


_— Rangoon for a stipulated freight and on certain conditions,and 
the duty arising from it was to deliver the goods to Chowdhry 
or to his nominee at Rangoon. In complete compliance with 
that duty the goods so placed in the possession of the ship- 
owner for carriage were duly delivered. 

“In these circumstances their Lordships see no reason to 
doubt that the judgment reached in the Court appealed from 
iscorrect. It is a simple ordinary receipt for goods. Why 
should these goods not be delivered to the persoa who is said 
to have handed them to the shipowner ? Assuming the “ Mate’s 
Receipt ”, as it is called, to have been lost, was the owner of 
the goods, who then handed them to the shipowner, not to be 
entitled because the receipt had disappeared, to possession 
of his own goods from the carrier whose freight he was willing 
to pay? . 

“Their Lordships are of opinion that that simple statement 
of the point shows that there is no legal foundation for the 
position that this was a document of title, and that the goods 
passed upon the transfer of it.” 

Their Lordships then dealt with the result of the clauses 
in the conditions which are very similar to the clauses in the 
Railway receipts. a 

As regards the necessity for the production of the Mate’s 
receipt before delivery can be given; “In the opinion of their 
Lordships the sentences now quoted from the circular of the 
respondent Company merely set forth a mode in which in con- 
ducting their own business, the respondent Company would 
protect themselves in the course of their trade. But they 
cannot be founded upon by other parties as forming any part 

‘of any obligation to them restrictive of their freedom, or 
methods of action in conducting their own affairs. As against 
customers they afford protection to the Irrawaddy Flotilla 
Company, and they give am intimation or warning that they 
shall not part with the goods unless Mate’s receipts are given 

+ 
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up, or otherwise unless a guarantee be obtained. But this 
protection of themselves they could freely give up if satisfied 
of the identity and solvency of the owner or nominee of the 
owner who demanded the goods at the port of delivery. And 
it is wholly jus tertii for any person in the position of the appel- 
lJants (who are money-lenders who had made certain trading 
advances to Chowdhry and make claims against him for the 
paddy) to plead that that clause of the shipowners’ circular 
constitutes an obligation upon which they as outside parties 
are entitled to found.” 

Lastly, dealing with the case founded upon tort in respect 
of giving delivery without the production of the Mate's receipt, 
their Lordships say: “ Itfis difficult torfigure it ; but the thing 
upon which tort was founded was some failure of duty. The 
failure of duty apparently was this: that the Irrawaddy 
Flotilla Company had suspicions vaised in their minds or might 
have had suspicions raised in their minds, as to the expe- 
diency of parting with these goods unless on production of the 
Mate’s receipt to Chowdhry, who himself handed them over to. 
them, because some financiers like the appéllants. might have 
claims upon them. ” They discard the argument. 

It, therefore, seems to me that there is ample authority to 
support the opinion that I have expressed above, namely that 
these Railway receipts, while they are “ documents of title” 
to goods within the meaning of section 178, are not also of 
necessity documents which ipso facto transfer the ownership 
of the goods; to do that they must be negotiable; they have 
not the attributes of negotiability in form and there is no proof 
that they have become negotiable by the custom of merchants. 

As regards the Railway Company the appeal must fail, for 
the Railway Company entered into a contract and they have 
performed that contract in its entirety, The terms of their Rail- 
way receipts do not impose on them any duty not to give deli- 
very unless and until the Railway receipt is produced. They 
have reserved to themselves in express terms the right to give 
delivery without the production of the Railway receipt and 
they exercised that right in the present case, and it must have 
been known to anyone who gave the matter a moment’s. 
thought not only that they would, but that they were bound to, 
exercise that right. 
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The Railway Company had the arrangement with the 3rd 


Tux Cuerry defendants that is mentioned earlier in this judgment, and if 
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they were to insist on the production of Railway receipts in 
every instance, the whole of the paddy trade of this Province 
would be dislocated. The shortage of waggons * would be 
heavily accentuated, and there’is every reason, therefore, why 
they should avail themselves of the right to dispense with the 
production of Railway receipts, which they have reserved, 

As regards the 3rd defendants, the appeal also fails. They 
had agreed to accept from the 2nd defendant paddy at a cer- 
tain rate; paddy arrives at their mill siding consigned to them 3 
it is taken delivery of by the 2nd defendant's servants and un- 
loaded ; they examine the paddy and accept it and pay for it; 
they had had no notice from anyone of any dealing with the 
Railway receipts ; they had no privity of contract with Po Yan; 
he was not their seller and no assignment by him could bind 
them, and certainly not without notice. 

The sole ground, therefore, on which the appellant's claim 
could succeed as against defendants 3 and 4 would be that the 
Railway receipts were documents of such a character that pro- 
perty in the goods had passed to’ the plaintiff by the assignment 
of the Railway receipts. They are not negotiable instruments ; 
they are not instruments which by transfer pass the ownership 
of the goods. 

On every ground, therefore, in my opinion, the appeal fails 
as regards the 3rd and 4th defendants, and as regards the 3rd 
and 4th defendants it must be dismissed. We, therefore, con- 
firm the decree of the Court below with costs throughout. 
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Before Mr. Justice Pratt and Mr. Justice Duckworth. 


MAUNG TUN GYAW v. MAUNG PO THWE. * 
Giles—for appellant. * 
Chari—for respondent. 

Evidence Act (I of 1872)—section 92—Meaning of words 
“Between the parties.” 

Section 92 of the Evidence Act applies to all parties to a document 
whether the question in dispute is between the parties on the one side and 
the other er between the parties on the same side. Parties on one side to 
a deed cannot be allowed to show that that transaction, though purporting 
to be asale, isa mortgage. 

Mulchand vy. Madho Ram, (1888) LLR. 10 All., 421 ; Shamsh-Ul- 
Jahan Begam v. Ahmed Wali Khan, (1903) 1.L.R. 25 All., 337; 
Maung Kyin v. Ma Shwe La, (1918)'I.L.R, 45 Cal., 320; 9 LB.R., 
14—referred to. 

Pratt and Duckworth, JJ.—The appellant, Maung Tun 
Gyaw, as a widower, married Ma Kha,a widow, some 20 to 
25 years ago. The plaintiff-respondent, Maung Po Thwe, 
claims to be the kittima adopted son of Ma Kha and her 


previous husband. 5 
* * * * * 


The history of the land is shown by the documentary evi- 
dence in the case. It was first of all mortgaged by Tun Gyaw 
and Ma Kha to U Po Khine and Ma Myit on the 22nd of 
March 1907. The paddy land in question was stated to measure 
196'70 acres and three acres of Dhani garden were also 
included in the mortgage. Then on the 29th of June 1908, as 
they were unable to pay up the mortgage, Maung Tun Gyaw 
and Ma Kha transferred this land outright to U Po Khine and 
Ma Myit for,Rs. 5,500. In addition to the amount due on the 
mortgage, they appear to have received some consideration in 
cash. (With reference to this transaction, it is part of the 
plaintiff's case that there was a collateral verbal agreement 
that the land should be re-conveyed at the same price.) Al- 
most four years later, or on the 18th of May 1912, U Po Khine 
and Ma Myit re-conveyed the same land to Ma Kha alone for 
Rs. 5,500, On the 5th of August 1919, Tun Gyaw and Ma Kha 
executed what is called a second mortgage of 163°64 acres of 
this same land to Ko Po Wa and Ma Thein Me for Rs. 3,500 
the first mortgage being referred to in the registered bond. 

* First Appeal against the judgment passed by Maung Po Han, District 
Judge, Hanthawaddy. 
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On the 10th of June 1920, Ma Kha executed the deed under 
which Po Thwe claims in this suit. There are two other 
transactions which mugt be referred to. On the 11th of May 
1912 or one week prior to the re-conveyance to Ma Kha by U 
Po Khine and Ma Myit, there was a sale of certain land 
which Tun Gyaw claims as his payin property and which has 
been found to have been his payin land. The vendors were 
Po Hlaing and Ma Hte (who were said to be the mortgagees), 
Tun Gyaw, Ma Kha, Ma The U and a minor, Maung Ba Sein: 
and the purchasers were Ko Tha Zan and Ma Si. The price 
was Rs.:3,290 and the area sold was 35°57 acres. It is not 
contended that Maung Tun Gyaw did not receive this money. 
Then onthe 18th of May 1912, or on the same day as the 
conveyance to Ma Kha by U Po Khine and Ma Myit, Ma Kha 
purports to have sold to Maung Po Sa and Ma Mya for a sum 
of Rs. 3,376, 36°55 acres out of the land which is the subject 


* of this suit, We may add that at a later date it appears that 


she sold another 66 acres. The importance of these last 
mentioned transactions of the 11th of May and of the 18th. 
of May by Tun Gyaw and Ma Khas that it is probable that 
they provided the funds for the repurchase of the 196°70 acres. 
from U Po Khine and Ma Myit.. 

Now there is no doubt that the transaction of the 29th of’ 
June 1908, whereby the land was transferred outright to U Po- 
Khine and Ma Myit for Rs. 5,500 must be taken as an absolute 
sale. If so, the property ceased to be Ma Khas payin 
property. -Four years later it was re-conveyed by the vendees 
to one of the vendors. The fact that it was re-conveyed to 
only one of the vendors is not of great importance, because at 
that time it is an admitted fact that Maung Tun Gyaw was. 
heavily involved in debt and was actually an inmate of the 
Civil Jail. It would be, therefore, not at all likely that the 
property would have been re-conveyed in the names of the two. 
vendors. 

It is important here to consider with what funds this re- 
purchase could haye been made. It is clear that Ma Kha’ by 
selling 36 and odd acres of the land did not realize more than, 
Rs. 3,376. So far aswe are able to see, it is not explained. 
whence she obtained the balance to make up the sum of 
Rs. 5,500 unless, as on full consideration we think to be the: 
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case, that balance was made up from the sale proceeds of Tun 
Gyaw’s payin land dated the 11th.of May. We cannot see our 
way to avoid holding that this money was included in the 
money necessary for this re-purchase. Taking this view, it is 
manifest that the property could no longer be treatedas the 
payin property of Ma Kha, but must be considered to have 
become the Jettetpwa property of Tun Gyaw and Ma Kha. 

We think that the learned Judge of the District Court was 
in error in thinking that Tun Gyaw’s money was not included. 
On this decision alone, it would be possible to decide this 
appeal.but there is another question which has been argued 
before us which, we consider, it is necessary to go into. Mr. 
Giles has-argued that inasmuch as Maung Po Thwe claims on 
behalf of Ma Kha and as her representative in interest, he 
must be treated as though he were a party to the sale of the 
29th of June 1908, and that, therefore, he cannot raise the 
question that that transaction was in effect a mortgage, and 
that the re-conveyance of the 18th of May 1912, was merely a 
redemption thereof. Mr. Chari on behalf of Maung Po Thwe 
has advanced the argument that, although Mr. Giles’ conten- 
tion might hold good if it was between the parties on the one 
side and the other in the sale of the 29th of Juné 1908, yet it 
cannot be held to be of any avail in the present instance, 
because here we are dealing with a question between the 
parties on one side a/one, namely, Tun Gyaw, and Ma Kha as 
represented by Maung Po Thwe. He urges that section 92 of 
the Evidence Act has, therefore, no application, and he relies 
uponthe case of Mulchand vy. Madho Ram (1), which was 
followed in the case of Shamsh-Ul-Jahan Begam vy. Ahmed 
Wali Khan (2). It was there held that the words in section 
92 of the Evidence Act “ between the parties tg any such 
instrument.” refer to the persons who on the one side and on 
the other came together to make the contract or dispose of 
property and would not apply to questions raised between the 
parties on the one side only of the deed regarding their 
relations to each other under the contract. 

We do not quarrel with this statement of the law, but in 
our opinion the Allahabad Court went too far if it intended to 
lay down that the parties on one side of a deed, as between 

(1) (1888) 1.L.R. 10 All, 421. (2) (1903) I.L.R. 25 All., 337. 
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themselves, were able to contradict, vary, add to or subtract 
from, its terms by means of parol evidence. We consider 
that the meaning of section 92 is clear, and that it has applica- 
tion to all parties toa docum2nt. Quite apart from section 
92 of the izvidence Act, it would, of course, be possible for the 
parties on one side of a deed to show by parol evidence their 
mutuai relations th2 one with the other. That they should be 
able to show with reference to any transaction to which they 
are the parties on one side, that such transaction, though 
purporting to be a sale, is a mortgage, we are unable to hold. 

The decision of their Lordships of the Privy Council in the 
case of Maung Kyin v. Ma Shwe La (3), is binding, and 
following that ruling we are of opinion that Maung Po Thwe 
was precluded from showing that there was any collateral 
yerbal agreement which would have rendered the transaction 
of the 29th of June, 1908, in effect, a mortgage. As a matter 
of fact, the only direct evidence on the point is that of Ma Kha 
who calls that transaction a “ temporary sale.” The rest of 
the evidence, that it was in effect a mortgage, is merely 
circumstantial, and we do not think that, where direct 
evidence is prohibited, circumstantial evidence could be per- 
mitted to prevail. 

* * * * * 
Before Mr. Justice Pratt and Mr. Justice Duckworth. 


A. K.R. M. C. T. CHETTY FIRM py tts Acent Kerisinapa 
Cuetry v. MAUNG AUNG BWIN. * 
Chari—tor appellants. 
Maung Tin—for respondent. 

Insolvency—Provincial Insolvency Act, 1920—Sections 9,24 and 
25—Right of creditor to prove debt. 

When a creditor applies to have a debtor adjudicated insolvent and the 
alleged debtor denies the debt, the creditor must be allowed to prove the 
debt before the Insolvency Court, if he can, and cannot be required to 
prove it by means ofa regular suit. 

Pratt and Duckworth, JJ—In this case a creditor Chetty 
applied to the District Court, in order to have a debtor 
adjudicated insolvent. — : 


* Miscellaneous Appeal against the order passed by Maung Kyaw U; 
District Judge, Pegu. . 
(3) (1918) ILL.R. 45 Cal:, 320;9L. B. R., 114. 
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For the purpose of this appeal, it will be enough to state 
‘that, when the debtor appeared, he denied that he owed any 
debts to the creditor. 

The learned Judge of the District Court declined to permit 
the creditor to prove the alleged debts, requiring him to prove 
them by means of regular suits. He held rightly that in order 
‘to enable a creditor to file such an application, there must be 
a debt, which must be a liquidated sum payable either imme- 
-diately or at some future time. This represents section 9 of 
Provincial Insolvency Act, 1920. The learned Judge however 
went on to hold that clause (b) of section 9 seems to show 
‘that a debt must be indisputably due, ana remarked that he 
could find no section, which empowered an Insolvency Court 
‘to make an inquiry into a question of this nature. 

Here he wasclearly wrong. 

Section 24 (7) (@) of the Act lays down that the Court 
shall require proof of, amongst other matters, the fact that 
‘the creditor is entitled to present the petition. This undoubt- 
edly refers back to section 9. This fatter section lays down 
the conditions which entitle a creditor to present a petition 
against adebtor. In these are included that there must be a 
‘debt due to the creditor aggregating not less than Rs. 500. 
“Therefore it was incumbent on the petitioner to prove the 
debt. 

The Act is based on the English Bankruptcy Act. Section 
‘5 (5) of that Act provides expressly for an alternative 
veference of the creditor, in such circumstances as the present, 
to relief by regular suit. The omission of any similar provi- 
sion from the Indian Act indicates that thereunder there is no 
similar alternative method of procedure, but that the creditor 
‘must be allowed under section 24 to prove the debt, when the 
debtor denies it. Further section 25 provides for dismissal of 
the petition on failure of the creditor to prove his right to 
‘present it, and this obviously involves the necessity of proving 
+that right, in order to avoid dismissal. 

The learned Judge of the District Gourt went astray by 
referring to the statements of objects and reasons given by 
athe Legislature in enacting the Provincial Insolvency Act. 

“The passage which he quoted relates, not to proceedings prior 
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to adjudication, buf to proceedings in the Insolvency, i.e., 
after the adjudication of the insolvent. The order of the 
District Court, dated 10th November 1921, is set aside, and 
the case is remanded to that Court, with orders to proceed 
according to Law. The appellants’ costs will’be paid by 
respondent, with advocates’ fees of three Gold Mohurs. 


Before Sir Sydney Robinson, Kt., Chief Judge. and 
Mr. Justice Macgregor. 


1. KO TINE, 2. MA SA U, 3. U TUN GYAW, 4. MA MA. 
GYI, ‘5. KO PO DAUNG, 6. MA DWA, 7. KO BA 
OH, 8. DAW’ SONE, 9. MAUNG SEIN, v. ISMAIL 
CASSIM MOORAD.* 


Chari—for appellants. 
Jeejeebhoy—tfor respondent. 


Transfer of Property Act, section 60—Mortgage—Effect of Mort- 
gagee purchasing part of the property mortgaged—Redemption, 

A and B mortgaged certain land to C and subsequently sold part of it 
to D, E, etc. Csued Aand B on certain promissory notes, obtained a 
decree and brought to sale and purchased a portion of the mortgaged land. 
Aand B allowed some of the land to be sold for arrears of land revenue 
and thereby reduced the mortgage security. C then successfully sued D,. 
E, cte., fora mortgage decree for the full amount against the remaining 
property, 

Held,—on appeal, that C, the mortgagee, having purchased a portion 
of the mortgage security, ceased to have any right to claim that the security 
should not be split up, and the mortgagors or their assignees became liable 
for only so much of the mortgage debt as was proportionate to the portion 
of the mortgage security that they had purchased; and they were entitled 
to redeem the lands they purchased on payment of a proportionate amount 
of the mortgage security. In order toascertain this amount the mortgagee: - 
must bring into account the full value of the property purcnased by him. 

Bhora Thakur Das v. The Collector of Aligarh, 14C.W.N. 1634— 
distinguished. 

Kallan Khan v. Mardan Khan, (1908) 1.L.R. 28 All., 185; Hamida 
Bibi v. Ahmed Husain, (1909) 1.L.R. $1 All., 385; Narayan v. Ganpat,. 
(1897) LL.R., 1 Bom., 619; Chunna Lal y, Anandi Lal, (1897) 1.L.R. 
19 All., 196—followed. 

Robinson, C.J., and Macgregor, J.—The facts of this case 


may be briefiy stated as follows :— i 
Defendants 1 and 2 executed and registered a mortgage on 
various parcels of land in favour of the plaintiff-respondeng. 


* First. appeal against the judgment passed by Maung Po Han, Dittrict 
udge, Hanthawaddy. 
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Subsequently the mortgagors sold various portions of the 
lands mortgaged to the other defendants in this case and they 
* have erected buildings of various kinds on them. The plain- 
tiff-respondent then brought a suit against defendants 1 and 2 
based on certain promissory notes and obtained a decree. In 
-execution of that decree he brought a portion of the mortgaged 
properties to sale and became himself the purchaser. Sub- 
sequently the mortgagors allowed certain of the mortgaged 
properties to be sold for arrears of land revenue and thereby 
reduced ihe mortgage security. The plaintiff-respondent then 
brought the present suit seeking a mortgage decree for the 
whole amount then due against the remaining properties 
excluding those that he had purchased himself and those that 
had been sold for arrears of revenue. The defendant- 
-appellants raised various defences and, amongst others, the 


-defence that any decree that the plaintiff-respondent may ° 


obtain should be limited so as to preserve their rights to 
redeem the lands purchased by them on payment of a propor- 
tionate share of the mortgage debt. The mortgage deed 
contained a provision as to interest. Interest was fixed at 
2 per cent. per mensem and the money was to be repaid by 
the 10th of Fbruary 1907. The deed provided that on failure 


“to so redeem interest at the increased rate of 3 per cent. per * 


mensem for the sum so remaining unpaid should be payable. 
The defendants did not in their written statement contest the 
liability to pay this increased rate of interest. It was appar- 
ently assumed that the plaint correctly set forth the terms of 
the mortgage deed. - 

The learned District Judge has granted a mortgage-decree 
as prayed for, except in respect of certain defendants as 
to whose liabilities the claim was given up. Issues were 
drawn :— 

(a) As to whether the piaintiff was estopped from assert- 
‘ing his right against allor any of the defendants who were 
-bond fde purchasers. ‘ 

(b) As to whether his suit was barred by limitation. 

(c) As to whether, if there was no estoppel, the plaintiff 
“was entitled to a mortgage-decree against the buildings as 
-well as the lands, and lastly 
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(d) As to whether any of the defendants would be entitled 
to redeem the lands purchased by them for a proportionate. 
share of the mortgage debt. ~ 

’As regards these issues, the trial Court stated that no 
evidence was led as to them, no argument was put forward. 
and no law quoted in support of the defendants’ claims. The 
judgment states that the learned District Judge cannot see- 
how estoppel or limitation or right to redeem by payment of a. 
proportionate amount of the debt arises. 

In this appeal, which has been very ably argued by Mr.Charit’ 
he raises two points only :— 

(i) That the defendants were entitled to redeem the lands. 
purchased by them on payment of a proportionate share of 
the mortgage, and 

(ii) That the increased rate of interest was a penalty and. 


_Should not have been decreed. 


As to the first point, he urges that in consequence of the 
plaintiff-respondent’s -purchase of certain of the mortgaged. 
properties, the rights of the mortgagor and mortgagee in those 
properties were vested in one and the same person, viz., the 
mortgagee, and that, therefore, it must be held that the mort- 
gage, which was originally indivisible, has become opened, 
out. He relies on section 60 of the Transfer of Property Act. 
and urges that, even though the section does not apply to the 
district where these Jands are situate, the principle to be. 
deduced therefrom should be applied as a. rule of equity and. 
good conscience, 7 

For the respondent, it is urged that the whole of the. 
burden of the mortgage could be and was transferred to the 
remaining properties, and reliance was placed on the decision 
of their Lordships of the Privy Council in the case of Bhora- 
Thakur, Das v. The Collector of Aligarh, (1). In that case two. 
Properties were mortgaged and the mortgagee purchased one 
of them in execution of a decree obtained by him on a prior 
mortgage, and it was held that the other property continued. 
liable for the entirety of the mortgage debt, and that 2 pur-. 
chaser of the equity of redemption in such property could not 
be allowed to redeem it on payment of a proportionate share: 

(1) 14 C.W.N,, 1084. 
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of the debt. It appears to me that this is an authority dealing 
with an entirely different case. The mortgagee held two 
mortgages, and he was entitled to bring the mortgaged pro- 
perty to sale in execution of his mortgage-decree without 
affecting the liability of the property to satisfy the subsequent 
mortgage. This was an appeal from the decision of the High 
Court of Allahabad, which is reported in I.L.R., 28 Allahabad, 
page 593, and in the last page of the judgment of the High 
Court, the difference between the two positions is pointed out. 
It is there said: “ Supposing A and B are mortgagors of cer- 
tain property which they have jointly mortgaged toC. Now if 
C, the mortgagee himself, purchases the.equity of redemption 
from A, it is clear that he cannot be permitted to throw on 
B’s share the whole burdenof his mortgage. In sucha case 
B’s share can only be saddled with the proportionate amount 
of the mortgage-debt. But if, as is the case here, C’s purchase 
was at a sale in execution of a decree obtained on a prior 
mortgage, the case is different.” I am, therefore, of opinion 
that the decision relied on is to be distinguished and does not 
apply to the facts of the present case. 

In ‘Kallan Khan v. Mardan Khan (2) it was held that where 
a mortgagee acquires a part of the mortgaged property, and 
thus a fusion takes place of the rights of the mortgagee and 
the mortgagor in the same person, the indivisible character of 
the mortgage is broken up, and one of several mortgagors may 
in such a case redeem his own share only on payment of a pro- 
portionate part of the mortgage money. Again, in the case 
of Hamida Bibi v. Ahmad Husain (3), it was held that where 
the equity of redemption in respéct of a part of the mortgaged 
property becomes vested in the mortgagee, whether by pur- 
chase or by inheritance or otherwise, there is a merger of 
rights and the integrity of the mortgage is broken up. And in 
Narayan v. Ganpat (4), it was held that the general rule is 
that a mortgagee has a right to insist that his security shall 
not be split up, but in the following cases there is no objection 
to do so and to rateably distribute the mortgage debt :— 

(a) “ When the mortgagee does not insist on keeping the 

security entire. 

(2) (1906) 1.L.R., 28 All., 155. (3) (1909) I.L.R., 31. All., 335. 

(4) (1897) I.L.R., 21 Bom., 619. 
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(b) “ When the original costract itself recites that the 
mortgagors join together in mortgaging their separate shares. 
. (©) “When the mortgagee has himself split up the secu- 
rity, e.g., when he buys a portion of the mortgaged estate. 
In this case he is estopped from seeking to throw the whole 
burden on that part of the property still mortgaged with him.” 
I will refer to one more authority. In Chunna Lal v. 
Anandi Lal (5), it was held that when a mortgagee holding 
a mortgage over two distinct properties brings one of them 
to sale in execution of a decree against the mortgagor not 
being a decree on his mortgage and purchases such property 
himself, the whole mortgage is not necessarily thereby extin- 
guished ; but, if the mortgagee subsequently seeks to bring the 
mortgaged property to sale in execution of a decree obtained 
on his mortgage, he will have to bring into account the full 
value of the portion of the mortgaged property purchased by 
him under his former decree. 

There can, I think, be no question on the authorities, and 
under section 60 of the Transfer of Property Act, in cases to 
which that Act applies, that the law is so, and the mortgagee 
is entitled to claim that his security should not be split up 
but, if he becomes by his own act the purchaser of a portion 
of the mortgage-security, he has no longer any right to claim 
that the security should not be split up, and the mortgagors or 
assignees for mortgagors become liable for only so much of 
the mortgage debt as is proportionate to the portion of the 
mortgage-security that they have purchased. That this is so 
is merely equitable. Further, it is clear that the. plaintiff's 
advisers realized the liability of the plaintiff to keep the lands 
purchased by him still subject to the mortgage and the right 
of the mortgagors and others to claim that this should be so. = 
Accordingly, we find in the plaint that the amount paid for 
the properties which were brought to sale is said to have been 
credited towards the mortgage debt, partly for principal and 
partly for interest. The object clearly was to avoid having 
to account for the full value of the property. It is, I thinks 
clear that in a case such as this, the purchasers from. the 
mortgagors would be entitled to redeem the lands they 

(5) (1897) I.L.R. 19 All., 196. 
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purchased on payment of a proportionate amount of the 
mortgage security. 

It is urged that they cannot obtain the relief they seek in 
the present-suit and that they must bring a separate suit 
against the mortgagee for this purpose. To compel them to 
bring a separate suit would clearly result in great delay, both 
in the present suit and before the rights of the various parties 
could be finally settled. I can see no reason, and I know of 
no rule of law, which would prevent the Court from passing a 
decree, limiting plaintiff's rights in consequence of certain 
findings of fact or of law. 

Plaintiff seeks a mortgage decree and defendants desire 
and plead that, if he is to be granted a decree, that decree 
should be limited by setting out that he is not entitled to one 
indivisible decree against the whole of the properties, but only 
to a decree which would permit of each individual redeeming 
his own lands on payment of a proportionate share. I there- 
fore think that there is no force in this objection and that it 
should not be allowed to prevail. 

As to the second point: Itis true that no defence was 
taken in the written statement as regards the interest; but 
seeing that the interest claimed was clearly one which might 
raise the question of its being a penalty and that the defending 
defendants were not parties to the document, the plaintiff 
ought clearly to have set out the terms of the deed as to 
interest. The matter depends on an interpretation of a clause 
in the deed. It is. not a simple question of fact, and, that 
being so, I think it may be raised in first appeal. 

It is perhaps not clear from the wording of the mortgage 
deed whether the increased rate of interest is to be payable 
from the date of the mortgage or only from the date of 
default ; if the former, the provision is clearly a penalty and 
cannot be allowed ; if the latter, it will fall within the provi- 
sions of the added explanation to section 74 of the Contract 
Act. 

The interest originally fixed, namely 24 per cent. per 
annum was a very high rate of interest in the case of a mort- 
gage with valuable properties as security ; and to increas¢ the 
rate of interest to 36 per cent. per annum has had the result 
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of practically doubling the amount of interest that is now 
payable. 

In my opinion, it is clear that, had the facts been brought 
to the notice of the Court, it would have been held that this 
stipulation for an increased rate of interest was a stipulation 
by way of penalty and that only 2 per cent. per mensem would 
have been decreed. és 

It is to be noted that plaintiff has waited for nearly 12 
years in order to exact the uttermost farthing out of the 
increased rate of interest. 

The appeal must, therefore, be accepted and the decree of 
the trial Court must-be varied. There will be the usual mort- 
gage decree for the principal sum due with interest at 2 per 
cent. per mensem up to the date of decree and for six months 
thereafter, with subsequent interest at 6 per cent. per annum, 
with costs. . 

The decree will set out that each of the defendant-appellants 
is entitled to redeem the lands purchased by him from the 
mortgagors on payment of a proportionate share of the mort- 
gage debt and that that proportionate share shall be arrived 
at by including the property purchased by.the mortgagee him- 
self, which is to be taken at what is fixed as its value and not 
merely at the amount realized at the auction sale. The whole 
of the mortgaged properties having been valued, the amount 
due will be proportioned amongst the various properties and 
the amounts for which each defendant-appellant may redeem 
his lands shall be set out and a time fixed within which he must 
doso. This will necessitate an enquiry,and I would remand the 
case to the District Court for an enquiry to be made on these 
lines and the result of the enquiry, together with the opinion 
of the District Judge, will be returned to this Court when a 
final decree will be drawn up. 

As to costs: No orders can be passed at present, but the 
matter will be decided om the return being made. 
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Before Sir Sydney Robinson, Kt., Chief Judge, and Mr. Justice 
Macgregor. 


P.R.P.L. CHETTY FIRM sy rtHeir Acent NacuIAppa 
Cuerty v. (1) G. LON POW; (2) MA KIN; (3) MA PON.* 


Judge—for appellants. 
Dantra—for 1st and 2nd respondents. 

Code of Civil Procedure, section 47 and Order XXI, rule 2— 
Adjustment of decree not certified through alleged fraud of decree- 
holder—Execution Court not to enquire into uncertified adjustment 
— Power to treat objection as application to certify. 

It is not open to the Court of execution to enquire into the fact of a pay- 
ment or adjustment of a decree which has not been certified or recorded 
as provided in clause (1) of Rule 2 of Order XXI, Civil Procedure Code, 
even when the conduct of the decree-holder is alleged to have been frau- 
dulent. Where,an application for.execution is opposed on the ground of 
payment or satisfaction or adjustment, the Court ‘may treat this objection 
as an application to certify the alleged payment or adjustment, provided 
the objection be taken within. the period of limitation allowed by law, viz., 
0 days from the date of payment or adjustment, but section 18 of the 
Limitation Act cannot be used to extend the period of limitation. _ 

Trimbak Ramkrishna Ranade v. Hari Laxman Ranade, (1910) 
1.L.R. 34 Bom., 575; Hansa Godhaji Marwadi v. Bhawa Jogaji 

Marwadi, (1916) 1.L.R. 40 Bom., 333—dissented from. 

Biroo Gorain vy. Musstt. Jaimurat Keor, 16C.W.N., 923—followed. 

Budrudeen v. Gulam Moideen, (1913) 1.L.R. 36 Mad., 357; Parma 
Ram v. Lelina Singh, (1919) 54 P.R., 349—referred to. 


Robinson, C.J.,and Macgregor, J.—The appellant Chetty 
obtained two decrees against the present respondents in Civil 
Regular No. 91 of 1916 and Civil Regular No. 50 of 1918 
On the 27th February 1920 a compromise was / effected 
between the parties, and a petition was filed in Civil Regular 
No. 50, praying that full satisfaction of the decree might be 
recorded and certain other orders passed. It is not denied 
that both parties were present and both were represented 

2 by Counsel. The Deputy Registrar did not understand the 
prayer, and counsel asked for time to amend it, agreeing that 
prayer was defective. After an adjournment, Counsel appeared 
and amended the prayer, presumably after consultation with 
their clients. Ninety days from the 27th February expired 
on the 27th May 1920, and on ‘the Ist June the decree-holder 
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applied to excute the decree in Civil Regular No. 91. Notice 
of this application was admittedly received by the respondents 
some time prior to the 30th August of that year but it was 
not until the 23rd November 1920 that they filed an’ objection 
to the execution petition. Itis said that the intervention of 
the long vacation accounted for this. The objection was _ 
that the decree had already been satisfied together with the 
decree passed in Civil Regular No. 50, and that the peti- 
tioner’s application was fraudulent. They were called upon 
to file particulars of the alleged fraud, and on the 7th January 
1921 they filed a long affidavit in which they set out that the 
compromise effected related to both the decrees; that the 
Chetty had brought them the petition written out and assured 
them that it contained the terms of their agreement in full and 
believing him they had signéd the petition and gone to Court 
and saw it filed, and thus believed that satisfaction of both the 
decrees had been entered up. They only learnt that this was 
not so when the application for execution in Civil Regular 
No. 91 was served on them. The Deputy Registrar on this 
ordered an enquiry under section 47 into the alleged fraud. 
An appeal was filed from that order, and the learned Judge on 
the Original Side upheld the Registrar’s order. This appeal 
is against that decision. 

The questions that we have to decide therefore are as to 
whether the satisfaction of the decree in Civil Reguiar No. 91 
never having been certified, the executing Courtis bound not 
‘to recognize it, if this be so, whether the objection to the 
petition for execution may be treatedas an application to the 


. Court under Order XXI, rule 2 (2), and, if so, whether it is not 


barred by limitation. 

Asto the first point, respondents rely on the case of 
Trimbak Ramkrishna Ranade vy. Hari Laxman Ranade (1) 
which was followed in Hansa Godhaji Merwadi v. Bhawa 


Jogaji Marwadi (2). In the latter case it was held that the 
‘Court should notin the ‘exercise of its duty under section 


244, Civil Procedure Code, allow a clear case of fraud to be 
‘covered and condoned by the provisions of Order XXI, rule, 2. 


‘Three further cases were referred to. There was in this case 
(1) (1910) I.L.R. 34 Bom., 575. (2) (1916) IL.L.R. 40 Bom., 333. 
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a very clear indication of fraud on the part of the decree- 
holder. The contrary opinion has however been taken by the 
Calcutta and Madras High Courts in earlier cases which were 
not referred to. 

In Biroo Gorain v. Musstt. Jaimurat Koer (3) it was held 
that it is not open to the Court of execution to enquire into 
the fact of a payment or adjustment of a decree which has not 
been certified or recorded as provided in Clause 1 of Rule 2 
of Order XXI even when the conduct of the decree-holder is 
alleged to have been fraudulent. The point for consideration 
is thus stated in the judgment, whether “ although the adjust- 
ment has not been certified in the manner contemplated by 
Rule 2 of Order XXI of the Code of 1908, as the conduct of 
the decree-holder is fraudulent, it is open to the Court to 
investigate the allegations of fraud under section 47 of the 
Code of 1908.” Reference is made to all the cases cited in 
the later Bombay case referred to above. It is pointed out 
that the Madras case was dissented from in a later decision of 
that Court, and that the Calcutta case when analysed did not 
support the proposition contended for. The learned Judges 
say, “The contention of the learned Vakil for the appellant in 
substance is that in cases where the conduct of the decree- 
holder is fraudulent, it is open tothe Court, in fact it is. 
incumbent on the Court to investigate the allegation of fraud 
under section 47 of the Code of 1908, notwithstanding the 
clear and specific provisions of Clause 3 of Rule 2 of Order 
XXI. This argument is obviously fallacious. A proceeding 
under Rule 2, Order XXI, is a proceeding under section 47 of 
the Code, inasmuch as it decides a question between the 
parties to the suit and relating to the execution, satisfaction or 
discharge of the decree made in the suit, If the contention 
advanced on behalf of the appellants were to prevail, in all 
cases where fratid is imputed to the decree-holder, the provi- 
sions of Clause 3 of Rule 2, Order XXI would become 
nugatory ; in other words, the provisions of Rule 2 would be 
superseded by the wider provisions of section 47.” The Court 
further decided the question of limitation that has been raised 
in the case before us, and they said, “ We may further point 


(3) 16 C.W.N., 923. 
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out that even if it is established that the conduct of the decree- 
holders is fraudulent the judgment-debtor is not entitled to 
obtain an extension of the time within which an application is 
to be made to the Court under Glause 2 of Rule2 of Order 
XXI. Section 18 of the Limitation Act which deais with the 
effect of fraud is clearly of no avail to the appellants,” and ~ 
after quoting that section, the judgment goes on, “ It is not 
suggested on behalf of the appellants that they were kept by 
means of fraud from the knowledge of their right to make the 
application mentioned in Clause 2 of Rule 2 of Order XXI. 
Their grievence is that they have been kept by means of fraud 
from the exercise of their right to make this application ; 
consequently, if we were to accede tothe contention of the 
appellants, we should have to substitute for the phrase “ from 
the knowledge of such right,” the phrase “from the exercise of 
such right.” But clearly the knowledge of a right and the 
exercise thereof are fundamentally distinct things. * * * 
But if the judgment-debtor, notwithstanding the express 
provisions of Clause 2, Rule 2, Order XXI, still enters 
into an adjustment with the decree-holder out of Court and 
omits to take the necessary précaution of making an applica- 
tion within the time allowed by law, he has no just ground of 
complaint when the decree-holder takes advantage of his 
omission to seek the protection of the law.” 

Again, in the case of Budrudeen v. Gulam Moideen (4) it 
was laid down that a payment or adjustment of a decree cannot 
be recognized by any Court executing the decree unless the 
same has been certified in the manner allowed by: law. The 
clause is applicable where in answer to an application for, 
execution an adjustment is set up by the judgment-debtor. 
Further, though a jadgment-debtor’s counter-petition may be 
treated as an application to certify, the same cannot be 
allowed inthe absence of any fraud if it is made beyond 90 
days of the adjustment. It is pointed out that the judgments 
relied on by the Bombay High Court quoted above had been 
dissented from and how some were to be distinguished. * 

Finally, in the case of Parma Ram y. Lehna Singh (5) the» 
two Bombay cases cited above were differed from, and tke 

(4) (1913) LL R. 36 Mid, 357. (5) (1919) 54 PLR ., 349, 
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same view as is now taken in the Calcutta and Maa.as High 
Courts was adopted. 

The balance of authority clearly therefore appears to be in 
favour of the view that the provisions of Clause 3 of Rule 2 of 
Order XXI are not to be rendered nugatory by the application 
of the general provisions of section 47 of the Code. With that 
view we entirely agree. The provision was enacted to prevent 
the Courts being flooded with false defences to applications 
for execution setting up a payment or adjustment in part or 
in whole which would be made merely to gain time. Thedecree- 
holder is bound to certify an adjustment, and the judgment- 
debtor is also given a right to apply to the Court to certify an 
adjustment. If the adjustment be not Certified, it is entirely 
the fault of the judgment-debtor, and he does not deserve the 
consideration of the Court if he fails to take the very ordinary 
precaution of seeing that payment or adjustment made by him 
is certified to the Court. We can see noreason why this 
should not apply also in the case of an alleged fraud. Itis 
perfectly true no doubt that the courts should not readily lend 
themselves to assist fraud in any shape or form, but the 


judgment-debtor upon whom such fraud may have been’ 


practised is not without remedy. He may sue for damages 
for the fraud committed and recover any payment made twice 
over or he may take action in the criminal courts. The Legi- 
lature must have considered the various arguments on either 
side and deliberately included this provision. It is not fora 
Court of Justice to refuse to observe the provision because 
hardship may result in consequence. The Court has merely to 
interpret and apply the law as laid down by the Legislature, and 
we should not be doing our duty if we acted otherwise. Even if 
an enquiry were held and the fraud was established, the 
provision of Clause 3 of Rule 2 of Order XXI would not be 
affected. But it is open to the Court to oppose a fraud so far 
as it can do so within the law, and where an application for 
executior is opposed on the ground of payment or satisfaction 
or adjustment, the Court may rightly treat the objection so 
teken as an application tothe Court to certify the alleged 
payment or adjustment provided that the objection be taken 
within the period of limitation allowed by law. 
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The fraud, if any, was committed in the present case on 
27th February 1920 ; the appellant waited until 90 days from 
that date had expired, and a few days later the application to 
execute was filed. The objection which we are asked to treat 
as an application under Order XXI, Rule 2 (2) was not filed 
within 90 days; it was not in fact filed until the 23rd November. 
1920 but it was filed 83 days after the respondents became 
aware of the alleged fraud. It is however, claimed that they 
are entitled to the benefit of section 18 of the Limitation Act, 
and it is admitted that if they can rely on the provisions of 
that section, their application would be within time. Regard- 
ing the matter from that point of view, it is necessary to 
consider what allowance section 18 grants. It lays down that 
where any person having a right to make an application has- 
by means of fraud been kept from the knowledge of such 
rights, the time limited for making the: application shall be 
computed from the time when the fraud first became known to 
him. The responderts in the present case had the right of 
making an application to have the adjustment certified. It 
cannot be said, and it is not urged, that they were not aware of 
the right that they had, but it is argued that they were under 
the belief that the adjustment had been certified, and that the 
appellant by the fraudulent assurance to them that the petition 
contained all the terms of the agreement arrived at had 
concealed from them, or had caused them to be in ignorance 
of the right to move the court to correct the prayer of that 
petition. Thatappears to us to be an entirely different matter 
altogether. If we treat the objection to tke petition for execu- 
tion’ as an application, it is to be regarded as an ‘application 
under Clause 2, Rule 2 of Order XXI, and section 18 only deals 
with the knowledge of their right to make such an application. 
Their argument really is that they were prevented from. 
exercising the right of which they were fully aware by the 
fraud of the appellant. Section 18 does not deal with the 
exe rcise of the right, but with the knowledge of the right, and 
we agree with the learned Judges of the Calcutta High .Court 
in Biroo Gorain’s case which we have quoted above. 

Respondents chose to rely, if their allegations were true, 
on what the appellant told them. They never adopted the 
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ordinary precaution of having the petition interpreted to them 
before signing it. They had counsel who appeared at the 
presentation of that petition on their behalf; they never 
attempted to fd out from him what the petition contained. 
When the .prayer of that petition was amended, they again 
never attempted to find out what the petition set forth though 
they were undoubtedly consulted as to the amendment of the 
prayer. They had ample opportunity of stultifying the fraud, 
if fraud there was, and they declined to avail themselves of it 
But however that may be, we are compelled to the conclusion 
that the alleged fraud cannot now be enquired into under 
section 47 because of the special provisions of Order XXI, 
Rule 2 (3). We are further of opinion that they are not 
entitled to the benefit of section 18 of the Limitation Act, and 
that therefore even if their objection to the petition for execu- 
tion were treated as an application under Order XX1, Rule 
2 (2), it is barred by time. 

We must therefore accept the appeal and reverse the order 
of the court below with costs throughout. 


Before Sir Sydney Robinson. Kt., Chief Judge,and Mr, 
Justice Macgregor. 
R.M.A.R.R.M. ARUNACHALLAM CHETTY ».V.E.R.M.N, 
SOMASONDARAM CHETTY.* 
Lentaigne—for appellant. 
Das—for respondent. 

Indian Limitation Act, 1908—First Schedule, Article 85—"'Mutual, 
open and current account.” 

A, as agent for two firms, B and C, kept an account of certain money 
transactions between B and C, eachof whom at various times advanced 
money to the other. Interest was calculated on these loans and was 
debited and credited in the accounts kept by A. The credit balance was 
sometimes in favour of Band sometimes in favour of C. After a certain 
date themutual accounts always showed an increasing credit in favour of B, 
The Court of first instance held that the account was one to which Article 
85 of the Limitation Act applied and against this decision an appeal was 
filed. 

Held—that each of the loans between B and C gave rise to a right of 
set of or claim against the borrower and these transactions gave rise 
to reciprocal demands from time ta time. The accounts were never 
settled and the fact that A for his own convenience totalled up the 

* First Appeal against the judgment passed by Rigg, J., on the Original 
Side. 
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position and made entries of the result in each firm’s books did not close 
the account. The account was therefore a mutual, open and current 
account. The fact that aftera certain date C was always in debit did not 
affect the postion, since the accounts were continued in the same form and 
payments by Cafter that date was shown ag loans, notas payments in 
‘partial discharge of the debit balance against him. Article 8 therefore 
applied to the suit to recover the balance due on the account. 

Ebrahim Ahmed Mehter v. S. Abdul Huq, 8 L.B.R., 149; Ram 
Pershad y. Harbans Singh, 6 Cal. L.J., 158; Hirada Basapfa v. 
Gadigi Muddappa, 6 Mad. High Court Reports, 142; Ganesh Vv. Gyamt, 


_ (1898) I.L.R. 22 Bom., 608; Chittar Mat v. Bihari‘Lal, (1910) 1 L.R. 32 


All., 1l—referred to. 

Robinson, C.J., and Macgregor, J—The sole question for 
decision in this appeal is whether the case falls within the 
purview of Article 85 of the Limitation Act or not. 

The Ist defendant formed a partnership with three members 
of the K. P. K. Firm, who are defendants 2,3 and 4. Defen- 
dant 3 was sent to. [Rangoon as agent for this firm. Heisa 
relative of the plaintiff who had also a firm in Rangoon, 
Plaintiff sought defendant's permission to defendant 3 acting 
as his agent in Rangoon as well as agent for the defendant. 
Defendant agreed to this and defendant 3 carried on the 
business of both firms. He submitted copies of his accounts 
to the defendant from time to time, but in 1913 he ceased doing 
so. This naturally aroused the suspicions of defendant 1, who 
thereupon withdrew the power of attorney he had granted him 
and dissolved the partnership. Plaintiff came to Rangoon to 
inspect his business. He found that the accounts showed that 
the defendant firm owed him a large sum of monery and he 
induced dzfeatant 3 to execute three promissory-notes in his 
favour covering this amount. Plaintiff brought three suits on 
these thre promissory-notes. Defendants not.having received 
any accounts did not know what their position was and denied 
owing plaintiff anything. They further pleaded that defendant 
3’s power of attorney having been cancelled, and the partnership 
dissolved to the knowledge of the plaintiff, the suits should 
be dismissed. 

I heard the cases on the Original Side myself and decided 
‘them in defendant's favour. An appeal against that decjsion 
was dismissed. During the pandency of the appeal plaintiff 
filed the present suit, claiming to recover th2 balance due on 
a mutual open and current account where there had been 
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reciprocal demands between the parties. The learned Judge 
‘on the Original Side held that the account was one to which 
Article 85 of the Limitation Act applied, and this appeal is 
against that decision. 

It is necessary to consider what was the course of dealings 
‘between the parties. It is not denied that for several years at 
any rate plaintiff from time to time advanced moneys to the 
defendants and defendants from time to time advanced moneys 
to the plaintiff. Defendant 3 kept an account of these mutual 
loans. When plaintiff made a loan to defendant he credited 
plaintiff with that sum and debited defendant with a like 
amount in their respective books. On numerous occasions, 
generally at the end of each month, he-would total up the 
position and show the amount at debit or credit in each firm's 
‘books. On at least three occasions:he calculated interest on 
tthe loans made, calculating interest on the amounts lent by 
plaintiff and on the amounts lent by defendant, deducting one 
from the other, and adding the credit for interest to whichever 
party was entitled to it. In the earlier days of these dealings 
the credit rested sometimes with plaintiff and sometimes with 
defendant. The last occasion on which the credit rested with 
the defendant was in March, 1913. Subsequent to that date 
the balancing of the mutual accounts always showed an ever- 
increasing credit in favour of the plaintiff. 

On these facts Mr. Lentaigne for the appellant argues that 
there was no mutual open and current account, because there 
were no payments made by plaintiff on defendant’s account to 
third parties. He argues that there was no equitable right of 
set off which »is the foundation on which the theory of mutual 
open and current accounts is based, and that there were no 


reciprocal demands between the parties, He further argues ~ 


that even if the account could properly be considered to be a 

- mutual open and current account, if ceased to be so after 

March, 1913, because from that time onwards the balance in 

favour of the plaintiff was always very large and any payments 

made by defendant would be merely payments in reduction of 

this balance and would give rise to no demand on the part of 
the defendant. ; 

The Tamil year, it is agreed, ends in April. The present 

-suit was filed in March, 1917, and the period of limitation 
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under Article 85 would run from the close of the year in whick 
the last item, admitted or proved, is entered in the account. 
The learned Judge in the Court below has calculated the three 
years from April, 1914, and, therefore, holds the suit to be 
within time. It is urged that on the second branch of his 
argument limitation should have been calculated from April, 
1913, and that, therefore, the suit would be barred, even though 
Article 85 applied. 

Great reliance has been placed on the ruling of this Court 
in the case of Ebrahim Ahmed Mehterv. S, Abdul Huq (I). 
The question thei‘e was whether the account wasa mutuab 
account. It was held that a mutual account means “not 
merely where one of two parties has received money and paid. 
it on account of the other, but where each of two parties has. 
received and paid on the other’s account.” It was found that 
the plaintiff was acting merely as agent of the defendant, and 
that the defendant throughout the dealings had done nothing 
for and on behalf of, or on account of, the plaintiff, and that, 
therefore, there was no mutual account. That authority has, 
it appears to us, no real bearing on the present case. He 
further relied on the case pf Ram Pershad v. Harbans Singh 
(2). So far as the ground of mutuality is concerned, we agree 
entirely with both these decisions. In the latter case it was 
held that “ mutual accounts are such as consist of reciprocity 
of dealings between the parties, and do not’ embrace those 
having items on one side only, though made up of debits and 
credits.” "Where one party only makes payments to, or for, or 
on account of, the other and that other only from time toltime 
makes payments in repayment, it is perfectly clear that the 
accounts cannot be said to be mutual within the meaning of 
Article 85. Reference is made to the case of Hirada Basappa 
v. Gadigi Muddappa (3), where the learned Judge observed 
that “in order that accounts might be mutual, there must de 
transactions on each side creating independent obligations on 
the other, and not merely transactions which create obligations. 
on the one side, those on the other being merely complete or 
partial discharges of such obligations.” In this case also, as. 
in many others, it is pointed out that “a shifting balance, 


(1)8 L.B.R., 149. (2) 6 Cal. L.J., 158, . 
(8) 6 Mad, High Court Reports, 142, 
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‘sometimes in favour of one side, and sometimes in favour of 
the other, is a test of mutuality, but its absence is not conclu - 
-Sive proof against mutuality.” With that expression of opinion 
we also agree.” 

The same view was taken in the case of Ganesh v. Gyanu 
(4) and in the case of Chittar Mal vy. Bihari Lal (5). In the 
‘Calcutta case to which we have referred, it was lastly held 
that “ the mere circumstance that on one solitary occasion 
there wasa sum to the credit of the defendants in the books of 
the plaintiffs, does not make the account between the parties a 
mutual account in which there has been reciprocal demand 
‘between the parties.” _ 

The present. case is one of mutual loans, and as an 
authority for such a case, we have the decision in Ganesh v- 
Gyanu (4) cited above. Itisthere pointedout: “The dealings 
between the parties in the present case were admittedly in the 
nature of mutual borrowings, and where the transactions are 
of that character, the test of a shifting balance, sometimes: in 
favour of one party, and sometimes in favour of the oth er, 
though valuable as an index of the nature of the dealings, is 
not always decisive.” It was held that in a case of mutual 
borrowings, interest being charged on such loans, the account 
‘was a mutual, open and current account creating independent 
obligations. 

In the present suit, defendant 3, as the agent for both 
parties, lent money on behalf of one firm to himself as agent 
for the other firm. Each of these loans gave rise to a right of 
set off or claim ‘against the borrewer, and as both plaintiff and 

‘defendant were on occasions the lenders, these transactions 
gave rise to reciprocal demands from time to time. The 
accounts were never settled. The fact that defendant 3 for his 
-own convenience totalled up the position and made entries of 
the result in each firm’s books did not close the account. It 
was continuous and was, therefore, an open and current 
saccount, and having regard to the mutual loans, it was also a 
mutual account. 

{f we consider the case as it stood at the end of March, 
1913,-there can be no question that at that time either party 
could have said to the other: “I have a claim against you” 

(4) (1898) I.L.R. 22 Bom., 608. (5) (1910) I.L.R. 32 All., 11. 
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and could have detnatded that the accounts be gone into and 
these mutual claimis set off one against the other ; that interest 
should be calctilated not merely on the final balance found due 
after the set off was made, but on each loan as it was made, 

It remains, therefore, to consider whether the position was 
altered after March 1913, because, after that date, defendant 
was always in debit. The accounts were continued in exactly 
the same form. There is nothing to show that any loans. 
made by the defendant to the plaintiff subsequent to that date 
were made merely .as payments in partial discharge of the 
debit balance against him. They contiriued to -be~ made as. 
loans, and defendant 3 in his evidence clearly so states. This. 
being so, we are unable to see that there is any ground for 
saying that they were merely discharges and not loans as 
heretofore. This being so, the mutual dealings between the 
parties were continued in exactly the same way as they had 
been previously carried on. The fact that the balance no 
longer shifted is not in itself sufficient to justify us in holding 
that the account had ceased to be a mutual, open and current 
account. 7 ‘4 

We are, therefore, of opinion that the decision of the 
T-arned Judge on the Original Side was correct and that the 
appeai must be dismissed with costs throughout, the décision 
of the Court below being confirmed. We remand the case to: 
the Lower Court in order that the Commissioner may now 
take*the acccunts in order to ‘acsertain what sum is’ due by 
either party. 
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Before Mr. Justice Macgregor. 
KING-EMPEROR v. NGA THET SHE,* 


Criminal Procedure Code—Sections 215 and 423—Quashing of 


commitment—Revisional power of High Court. . 
) £18 cf the Criine] Preceecie Cece dees not apply to a 


Commitment ordered by a Sessions Judge under section 423, but the High 
Court can deal with the order of ccrrmitment in exercise of its powers of 


revision. : ' 

In the matter of Kalagava Bapiah, (1904) 1.L.R. 27 Mad., 54; 
~Pirthi Chand Lal v. Sampatia, 7 C.W.N., 327—followed. 

This is ‘a reference made by the Sessions Judge of 
Hanthawaddy to quash the commitment of Maung Thet She 
for trial before him on a charge under section 872, Indian 
Penal Cade. The ccrmitment was made by the Special 
Powers Magistrate of Insein, cn the direction of the Sessicns 
Judge’s predecessor in his order in Maung Thet She’s apreal 
(No. 46 of 1922) against his conviction under section 372 by 
the same Magistrate. 

As the commitment was not made under any of the sections 
mentioned in section 215 of the Cede of Criminal Procedure 
but was made by direction of the Sessions Judge acting, 
under section 423 of that Code, it appears to me that the 
question of quashing the commitment does not arise, but 
that the Sessions Judge’s order for commitment can be dealt 
with by this Court in the exercise of its powers of revision: see 
e.g., In the matter of Kalagava Bapiah (1), and Pirthi Chand 
Lal y. Sampatia (2). 

* * * * * 


* Reference made under section 488, Criminal Procedure Code, by 
H. C, Moore, Esqr., 1.C.S., Sessions Judge, Hanthawaddy, to quash the 
commitment of Maung Thet She for trial before him ona charge undet 
section 872, Indian Penal Code. 
~ (1) (1904) LLL.R. 27 Mad., 54. (2) 7 GW.N., 827. 
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Cintte Before Mr. Justice Maung Kin and Mr. Justice Macgregor. 
4.43 ¢ (1) MA PWA OH, (2) MAUNG BA KYAW, (3) MAE KIN, 


= > (4) MAUNG BA SBIN, (5) MAUNG BA TIN, (6) MA 
basic SAIK KAUNG, (7) MA TIN TIN v. (1) MA LAY, 
— (2) MAUG PO KYIN, (2) MAUNG KIN.* 
Ormiston with May Oung—for appellants. 
Puget—for respondents. % 


Buddhist Law—Inheritance—Rights of relations of husband 
and wife who die within a short time of each other. 

In a case in which a husband and wife died within two months and 
fourteen days of each other, it was held that the interval was not 80 
short ds to justify the application of the special rule that the relations of 
both should inherit. The decision in such a case docs not depend on 
the question whether there was time for the survivor to obliterate the 
joint nature of the property. 

Ma Gun Bon v. Maung Po Kywe, (1897-1901) 2 U.B.R., Buddhist 
Law: Inheritance, p. 63; Ma Kadu v. Ma You, (1904-05) 2 U.B.R., Bud- 
dhist Law : Inheritance, p. 7—referred to. 

Ma Myin v. Ma Toke, 10 L.B.R., 288—followed. 

Maung Kin \J.—Maung Po Mya and Ma So Tin, who 
were Burmese Buddhists, were married in 1905. After the 
marriage they lived for nine years with the wife’s mother at 
Pegu till 1914. Theythen bought a house at Mazinchaung, a 
suburb of Pegu, and went and lived there. In January 1917, 
Maung Po Mya-fell ill. In November 1917'as Ma So Tin had 
also fallen ill, the couple went to live again with the wife’s 
mother. Her name is Ma PwaO. They continued to live there 
till March 1918 when they went to live with Maung Ba Gyaw, a 
brother of the wife’s. The husband did not get better, and was 
taken to Rangoon for treatment. The wife accompanied him. 
At Rangoon they lived at the house of Ma Lay, the husband’s 
step-mother. After some time the wife returned to Maung 
Ba Gyaw’s house at Pegu where she died on the 17th October 
“1918. The husband died at Rangoon on the 31st December 
1918, two months and fourteen days after the wife’s death. 

_ Maung Po Mya’s was a long, continued, and dragging out 
4iIness; Ma So Tin’s was spasmodic and recurring. Sdme 
considerable property was left by them, and the present suit, 
was brought by Ma So Tin’s mother and her brothers against 
Maung Po Mya’s step-mother and his half brothers and.half 

* First Appeal against the judgment passed by Maung Kyaw U, 

District Judge, Pegu. 
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‘sisters; also by the widow of a deceased’ brother of Maung 
Po Mya and her daughter by that husband. 

The first plaintiff claims to be the sole heir to the property 
left by Maung Po Mya and Ma So Tin; the other plaintiffs 
‘claim to be the sole heirs of Maung Po Mya and Ma So Tin 
in case the claim of Ma So Tin’s mother fails. 

The District Court held that Maung Po Mya and Ma So 
Tin died within a short interval-of each other, that the 
plaintiffs were therefore entitled to share with the defendants, 
and that the plaintiffs’ share would be one-half of the estate. 

The defendants appeal to this Court, and the only point for 
consideration is whether the lower Court was right in holding 
that two months and fourteen days was a short interval 
within the meaning of Burmese Buddhist Law.: 

Extracts from Dhammathats bearing upon the point are 
quoted in section 308 of the Kinwun Mingyi’s Digest, Volume 
I. I will take Menukye first, as it is one of the most important 
and respected Dhammathats. 

The essential words ‘are—p58s 2022-9) exo GErsoqp} ou oq 

6 92Ss1a0c0Bag 221008 9216 205c0p5:00n 
p5ioGSso Gaz 85008 $:cpso0g(ajcou 

Richardson has translated these words as follows :— 

If they both die about the same time, so that it is not 
clear who was the survivor, or if it be known, but the 
months or years not ascertained, let the relations of 
both inherit according to consanguinity. 


This translation is not quite correct. | think the following 


is a correct translation containing no gloss whatsoever :— 
In the matter of the two dying, (if) it is not certain which 
died first and which later, (or) though it is certain 
(but) month or year not having elapsed (intervened), 
_ let the'next-of-kin (of both) divide (share). 
Extracts from the following Dhammathats contain the 
same or practically the same words :— 
Dhamma, Dayajja and Amwcbon. 
The extract from Manu is as follows :— 
If a month does not intervene but they die one shortly 
after the other as if they died together, let the 
relations of both share equally. 


1922, 
Ma Pwa On 
2, 

Ma Lay, 


1992. 
Ma Pwa O1 
» 

MA Lay, 
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In ty opinion what the Dhaimathats mean is that, if the 
husband and wife die praetically together so that it carinot bé 
said which dies first, the relatives of both should share their 
property equally. But though it is ascertainable which dies 
first, the relations of both should be allowed to share equally * 
in their property, if the interval between the two deaths is 
short. In using the expression “oa135” or “ ;5mico”, 
I do not think the Dhammathat writers meant one morth or 
one year, or months or years; they only meant time of some 
duration. The Dhammathats are not enactments by the King 
or his Hluttaw, so that we cannot construe words like ‘“con351” 
in the literal sense. I think the words really mean time, and 
they are used to indicate that the time must be of some 
duration. It seems clear to, me that, if the words are taken in 
their literal sense, one would not know whether a menth or a 
year is contemplated. The first rule is that, if it is not 
ascertainable who dies first, the relations of both should be 
allowed to come in for their inheritance, and it must have been 
thought just and equitable to extend it to the case where the 
interval of time between the two deaths was short. That 
being the casé, we must be careful not to carry the extension 
too far so as to interfere with the ordinary rule of succession. 

The reasons for the exceptional rule have been given by 
Mr. Burgess (J.C.) in Ma Gun Bon v. Maung Po Kywe (1) ana 
by Mr. Irwin (J.C.) in Ma Kadu v. Ma Yon (2). The reason 
given by Mr. Burgess might or might not have been in the 
mind of the Dhammathat writers, but it iscertaifly plausible. 
The Féason given by Mr. Irwin is fot only plausible but, in 
fiy opinion, part of it must have been in the mind of the 
Dhammathat writers. 

The Dhammathat writers must have recognized that the 
relations of a childless couple would expect to inherit from 
their relative, but that- would, however, depend upon which 
dies first according to thé ordinary rule of law popularly stated 
© eoScooccos:02s1Q00stscowEoot ” “The wife takes when the 
husband dies ; the husband takes when the wife dies.” 
And it ‘would be hard to apply this rule of law té a 


(1) (1857-1901) 2 U.B.R., Buddhist Law : fitheritancé, p. 66. 
(2) (1904-06) 2 U.B.R; Buddhist Law : lnheritasee; p: 7. 
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Case when the couple died one shortly after the other, because 
it was only an accident or the caprice of fate that it,so 
happened that the relative of ote side died before that of the 
other. The order of the deaths might very well have been 
‘different, so the authors extend the rule which applies to 
acouole dying ~so practically together as not to be ascertain- 
able which was the survivor. But the. interval must - not 
be too long, because the rule is only an extension. 

In my judgment the rule.of law as stated above is clearly 
deducible from the Dhammathats. If it cannot be ascertained 
which of a couple died first, certain relatives of both will 
inherit their property, but the same should be the result 
where it is ascertainable which died first and the interval of 
time between the two deaths is short; certain relatives of both 
will inherit their property. But the difficult point for decision 
is what is a short interval. 

As I said before, “ conp5s”” must be taken to be time 
of some duration, not necessarily month or year which the 
expression would mean if rendered literally into English. In 
Ma Kadu’s case Mr. Irwin held two months and seven days to 
be a short interval within the meaning of the rule, but I agree 
with Sir Sydney Robinson, C.J., who in Ma Myin v- Ma Toke (3) 
says that it appears to have been assumed in Ma Kadu’s case 
that that time would be a short interval, and in that case the 
learned Chief Judge held that any period over one month 
should not be regarded asa short interval. His authority 
for this is the indication given in the extract from Manu 
quoted above. He held that one month arid twenty days was not 
. ashort interval, and that there were no special circumstances 

to hold that that was a short period. In my opinion two 
months and fourteen days is too long a period to constitute 
a short interval so as to make the exceptional rule apply. 

Manu appears to be quite sensible, and it is the only Dham- 

mathat which answers the question, what is a short interval. 


What it says is, “ If they die one shortly after the other as if 


they died together but one month has not intervened, then, 
etc.” So that, this Dhammathat speaks of a short interval first 
and gives the period which it considers te be a short interval. 


(9) 10 L.B.R., 288. 


1922, 
Ma Pwa OR 


2 
Ma Lay, 


1922, 
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The other Dhammathats only state vaguely,—“ If month or 


Ma PwaOn year has not intervened,” and it is impossible for any reader 


U, 
Ma Lay. 


to say whether the authors meant one month or one year. 
And taking into consideration the fact that things miove very 
quickly in these days and facilities for quick communication 
and travel are extensively provided, any period more thana 
month should not be considered to be a short . interval within 
the meaning of the exceptional rule. 

In my judgment it is immaterial whether as in this case the 
husband and wife were both ill and each died of his or her 
respective illness. The decision what is a short interval can- 
not depend iipon such a fortuitous circumstance. Nor doI 
think thatthe decision depends upon the question whether 
there was time enough under the circumstances of particular 
case for the survivor to do afly act to obliterate the joint 
nature of the property. Mr. Burgess’ reason for the excep- 
tional rule does not commend itself to me, inasmuch as the 
Dhammathats do not seem to found the exceptional rule on 
such areason. If there wasany intention to doso, there was 
no difficulty in framing the rule-by saying that if there had 
not been sufficient time to do an overt act by way of taking 
the joint property as the survivor’s own before his or her 
death, let the relatives of both inherit it. As regards the reason 
I favour as indicated above I arrived at it asa result of my 
experience of my own country-men.; 

In the result, the plaintiff’s suit is dismissed and the appeal 
allowed with costs throughout. By this decision it must not 
be taken that we have considered all the defendants to have 
the right of inheritance in the estate of Maung Po Mya 
including his inheritance fron his wife, Ma So Tin. 

The'question who are the heirs to Maung Po Mya’s estate 
has not been before us, and we do not decide it. © 

Macgregor, J.—I concur. 


xt] LOWER BURMA RULINGS, 381 


Before Mr. Justice Pratt. 
P, KALI MUTU ASARI v. (1). MEERA HUSSEIN ; (2) 
ABDUL RAHMAN.* 
Thein Maung—for appeliont. 
N. N. Sen—for \st respondent. 
Possession—Trespasser and real owner—Position of owner when 
trespass ends. BS i e 
When a trespasser vacates land, possession vests again in the lawful 
owner, who is left in the same position in all respects as he was before the 
intrusion took place. 
Agency Conspaiy v. Shore, (1883) L.R. i3 Appéal Cases, 793 at p. 798 
—followed. ‘ ~ 
Plaintiff sued for possession of three fields part of a hold- 
ing purchased by him from V.R.S.R.M: Chellappa Chetty on 
the 6th August 1919. ¥ 
First defendant was sued alleging that he was in posses- 
sion. Second defendant’ was made a party because Ist defen- 
dant pleaded that he was in actual possession as his (Ist 
defendant’s) tenant. 
First defendant Meera Hussein pleaded that he was in 
possession under a lease from:the revenue authorities. 
Meera Hussein failed to prove that he was in possession 
under a lease and it was clearly established that he was not, 
The trial Court held that as plaintiff failed to prove he or 
his predecessors in title had ever been in possession the bur- 
den of proving his title was upon him before defendant could 
be called uponto prove adverse possession. 


On the evidence the Court found that plaintiff had clearly’ 


proved his title and that defendant had failed to prove twelve 
years’ adverse possession. Plaintiff was accordingly granted 


a decree. * 
> * * * * 


Defendant has failed to prove any title and there is no 
doubt he was a trespasser. 

As suggested by the trial Court what seems to have 
happened is that the Chetty owner was in possession of a large 
holding. He did not carefully watch the boundaries and 
defendant was able to enter and work a small portion on the. 
border without the real owner discovering the fact. . 

* Special second Appeal against the judgment passed by Maung Po Han, 


District Judge, Hanthawaddy, setting aside the decree passed by Maung 
Kyauk Taing, Township Judge of Kungyangon North, 


Special Civil 
and Appeal 
Zlo. 150 of 
1921. 


May 25th 
1922, 


Civil 
Revision 
No. 79 of 

1922. 


May 26th, 
1922. 
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I would further point out that, even if Alla Peche had been 
in possession in 1907-08-09 which is not proved, on his 
vacating the land possession would vest again in the real 
owner. 

* The law is clearly stated by their Lordships of the Privy 
Council in Agency Company v. Short (1) “They (their Lord- 
ships) are of opinion that if a person enters upon the land of . 
another and holds possession for a time, and then, without 
having acquired title under the statute, abandons possession, 
the rightful owner, on the abandonment, is in the same position 
in all respects as he was before the intrusion took place. There 
is no one against whom he can bring an action. He cannot 
make an entry upon himself. There is no positive enactment, 
nor is there any principle of law, which requires him to do 
any act, to issue any notice, or to perform any ceremony in 
order to rehabilitate himself. ,No new departure is necessary. 
The possession of the intruder, ineffectual for the purpose of 
transferring ae ceases upon its abandonment to be effectual 
for any purpose.” 

In view of the Land Records’ Map of 1908-09 and entries 
thereon there isno question of twelve years’ adverse posses- 
sion by defendant. 

The finding and decree of the first Court were fully 
justified by the epirenes: 

* * * * 

The appeal will ha allowed. 

I set aside the finding and decree of the District Court and 
restore the decree of the Township Court with costs. 


Before Mr. Justice Pratt, re 
KADER NATH SINGH v. W. C. GARRAD,* 
NN. N. Sen—for applicant. 
Negotiable Instruments Act, 1881 — section 87 — “ Material 
Alteration.” 

In a suit on a promissory note it was held that an alteration of the 
year of execution was a material alteration within the meaning of section 
87 of the Negotiable Instruments Act, 

The trial Court has held that the promissory note has been 
materially altered by converting the year of execution into | 
® Civil Revision of the judgment passed by Maung Kyaw Zan Hla, * 

Ist Additional Judge of the Court of Small Causes, Rangoon. 
(1) (1888) L.R. 13: Appeal Cases,-793 at p. 798. 





- within the meaning of section 87 uF the Negatia 





ane tak Lowsr BURMA, RULI 





1920 tnitead of 1921, the last Pas Fee) be “bing converted i into 
ao” 

Lats asked to hold that this'is not a ratecal alteration 
ible piped e 





- ments Act. 


\. The effect of the alteration of the diate Souls be to sales 
the executant liable ‘for an additional year’s interest if. the. 
altered date were accepted as the real date of execution. fs 

I have no. hesitation: in holding that» this amounts: to a 
material alteration of the note. 3 x 
Me application is dismissed. 





, Before Mr. Justice Duckdorth. * 
NGA BA SEIN 9». KING-EMPEROR* 

Burma Habitual ‘Offenders. Restriction . Act, 1919~Area of 
Restriction. 

An order restricting.a man to the four corners. of his house. at “night, is 
not a proper order under the provisions of the Act. ~ 

King-Emperor v. Nga Kala, 1 Bur. Ls Je, 36—referred to. E 

The accused Nga Ba Sein had.an order of restriction 
passed against him under the Burma’ Habitual Offenders” 
Restriction Act by which he had to report his presence to the 
headman every day before 6 p.m., was not permitted toleave ” 
his village-tract without the leave of the Police Station Officer 
at Kawa, and not depart from his house between tie hours of 
10 p.m. and 5 a.m. without making a report to the headman.” 

The case has been referred to this Court by the learned 
Sessions J udge, Toungoo, more especially with reference to 
the last portion of this Court’s order, as reported in the case of 


. King-Emperorv. Nga Kala (t). The Sessions Judge has rightly 


rs 


raised the point as to whether an order confining a man to the 
four corners of his own house at night is a proper order under 
the provisions of the Act. I am aware that this is'a common 
form of order under the Act in the districts, and it is neces- 
sary that a definite ruling be proncunced im_ regard to it, 
especially in view of the last paragraph of the decision quoted. 

* Reference ‘mate under section 438, Criminal Procedure ‘Cod,’ by * 
J.M. Baguley, Bsa, ‘Sessions Judge of Toungoo, to. amend the res! ction 


order: passed on accused by» Maung Ba Thin; = AL, Subdi 
Magistrate, Pegu. 





(yt Bur. Lie, 36: 





m1 
4 





y considered the point, and. am‘< i 
itawas never intended that'a man. should: be .confited to the! 
» four corners of his house at night int such cases as this, and 
that the narrowest limits of restriction should be the’ village: 
of the ‘man concerned, or the limits of the village to which he 
is restricted, as the casé may be. 

» The Act itself does not‘ define the limits of seatiiation 
furthe# than laying down that’a person may’ be réstricted to’ 
any area prescribed in the order of restriction. This is in. 
section 2. Section 10 would perhaps lead to an inference that 
the area must be the whole area of a village, inasmuch as it 
Speaks of the person being able to earn his. livelihood ‘within 
the area of restriction. Further Rule 3 of the Police Depart- 

ment Notification No. 280, dated November 17th, 1919, 
published at page 918 of the Burma Gazette'of November 22nd,. 

1919; séeims to make it clear that the area shall ordinarily be 
the village-tract or Town where the person resides, or to which 

he is restricted by the order. It is going too far to restrict’ 
the person to his house within such'an area. It is clear, 
however, that, in the case quoted from the Burma Law Journal,. 
the point ‘was never considered, either in this Court, or by the: 
referring Sessions Judge, and the fact that in that case the 
man_was restricted to his house.at night was due to the causes. 
suspected by the learned Sessions Judge, Toungoo, in his 
preseit order of referenée.. In other words it was due to 
oversight, and must be read as in the nature of an obiter dictum. 

The rest of that decision is correct ; but that portion of it, by 
‘which the person in question was reaigicie’ to the four corners. 
of his house at night is erroneous, and is overruled. «> 

The first portion of the Magistrate’s order is tnobjection- 
able. “With regard to the second part, it appears that the 
accuséd’s‘village is four miles away from the police station. 
In order'to obtain’ leave from the Police Station Officer, he 
would have toléave his village-tract, and thereby offend against 
the order. ' Thisis,contrary to the spirit of Rule 5 of,the 
ation already referred: to. Under Rule 6 his. headman, 
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There is another defect in the: present proceediggs. The 
Magistrate never, as provided by section 10 of the Act, 
satisfied himself that the Accused was able to earn his liveli- 

hood within the area of restriction. I find that this error is 
almost universal, and shows that the Act is never carefully or 
intelligently read. 

Accordingly the order is 3 amended as follows :—“ That ‘the 

. accused do report his presence every day before 6 p.m, to his 
headman, and that he do be restric ted to his-village-tract.” 





Before Mr. Justice Pratt. 
MA THEIN MYA v. MAUNG TUN HLA.* 


Maung Lat—for appellant. 
Ba So—for respondent.” 

Buddhist Law—Divorce—Right of wife to divorce where cruelty 
is not proved. 

Where a Burmese Buddhist husband has not treated his wife well, 
although his conduct does not constitute legal cruelty, the wife is entitled to 
a divorce on payment of the costs of the suit and foregoing all claim to the 
joint property of the marriage, ‘even though the husband does not consent. 

Mi Pa Duy. Maung Shwe Bauk, S.J.L.B., 607—dissented from: 

Mi Kin Lat v. Nga Ba So, (1904-06) 2 U.B.R., Bud. Law, Divorce. 
p. 8—followed. 


Po Hany. Ma Talok, 7 L.B.R., 79; Mi Ah Pu-Ma ve Mi Hnin Zi, 


U, 7 B.L.T., 83; Maung Kyaw Yan v. Ma Nyo U, 7 B.L.T., 16— 
referred to. 

Plaintiff sued for a divorce from her husband on the ground 
of his ill-treatment of her. 7 

The trial Court granted a divorce holding that defendant’s 
conduct amounted to crueltf. On appeal the- District Court 
held that cruelty was not proved and reversed the decree of the 
Township Court. 

It was proved that the defendant reported to the thugyi that 
a gold chain was missing from his bex of which plaintiff had a 
key, the insinuation being that she had taken the chain. Subse- 
quently the defendant admitted that he had hidden'the chain 
to compel plaintiff to accompany him to his parent’s-house. 

His action was reprehensible but I agree with the learned 
District Judge that it cannot be construed as legal cruelty. ', 


* Special 2nd Appeal against.the judgment passed by P. W. 
Trutwein, Esq., District Judge, Tharrawaddy, ‘reversing the decree passed 
by Maung Saing, Township Judge of Nattalin. 

25 


1p. 


Noa Bas Ba Sun. 
® 
Kine: 
EMPEROR, 


Special Civil 
and Aj 


No. 76 of 
19ar, 


june 12th, 


4922, — 
Ma Tuait. 
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HL 
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It is, however, contended that even if defendant’s conduct 
does not amount to cruelty plaintiff is still entitled to a bare 
or ex-farte divorce. In Mi Pa Du v. Maung Shwe Bauk (1) the 
Judicial Commissioner of Lower Burma held that before a Court 


_ can order-a.divorce against the wish of one party there must 


be proof either of some fault committed against the other of a 
sufficiently serious nature to justify divorce according to the 
Dhammathats or of some evil deed for which a separation of 
destinies can take place. = ’ 

In Mi Kin Lat v. Nga Ba So (2) after an exhaustive 
discussion of the authorities Shaw, J.,came to the coriclusion that 
a Burmese Buddhist husband may sue and obtain a divorce on 
condition of surrendering all the joint property and paying the 
joint debts, and the costs of litigation, when the other party is 
without fault and does not consent. 

Strong reasons are given for considering the decision in Pa 
Du v. Shwe Bauk (1) wrong and I consider that the learned 
Judicial Commissioner has established his thesis. 

The ruling is discussed by Tha Gywe in his “ Conflict 
of authority ” and by May Oung in his Burmese Buddhist Law 
and approved by both. ° 

The. case is cited with approval in Po Han v. Ma Talok (3) 
though not on precisely the same point ; but in the later case 
of Mi Ah Pu Mav. Mi Hnin Zi U (4) the same judge appears 
to have recognised the tight ofa wife to insist on a divorce, 
when there has been no fault on her husband’s part, on resign- 
ing all claim to the joint property. 

It should be noted that in Mi Kin La#’s ease authorities 
were available, which were not when the Lower Burma case of 
Mi Pa Du v. Maung Shwe Bauk was decided. In Maung Kyaw 
Yan v. Ma Nyo U (5), Parlett, J., quoted Mi, Pa Dw’s case with 
approval, but apparently his attention was not called to the 
Upper Burma case of Mi Kin Lat or it is conceivable his con- 
cliision would have been modified. 

Tam of opinion that plaintiff was entitled to a divorce on 
payment of the costs of the suit and foregoing all clatm to the 
joint property of the- marriage. 3 


(1) SJ.L,B., 607. - (2) (904,08) 2_U.B,R., Buds Law—Divorte, p. 3: 
(3) 7 L.B.R., 79. (4) 7° BeL.Tes 83. (5) 7 B.L.T., 16. 
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As a matter of fact the joint property in the present 
‘instance appears to be a negligible quantity, but in view of the 
fact that defendant undoubtedly treated his wife badly, though 
his conduct didnot amount to actual cruelty, I do not think 
-any further penalty should be imposed as a condition of the 
‘divorce except payment of costs. 
The decree of the District Court is set. aside and plaintiff 
. will be granted a decree for divorce. 
Plaintiff will bear the costs in the-trial Court. In view of 
‘the fact that defendant behaved"badly to his wife I shall make 
sno order as to the costs in this and the District Court. 





‘ : FULL BENCH. ~ . 


Before Sir Sydney Robinson, Kt., Chief Judge, Mr. Justice Pratt 


and Mr. Justice Macgregor. 
MAHOMED EBRAHIM MOOLLA vv. S. R. JANDASS. * 
Burjorjee with Doctor—for appellant. 
Compagnac and Paget—for respondent. 
Rangoon Rent Act, 1920—Section 18—Revisional jurisdiction of 
Chief Court. 

The First Judge of the Rangoon ‘Small Cause Court, when disposing of a 
reference under section 18 of the Rangoon Rent Act, is a Court subordinate 
to the High Court within the meaning of section 115 of the Civil Procedure 
€ode, and the Chief Court has jurisdiction to-revise his proceedings. 

Indian Engineering and Motor Co., Ltd. v. Gladstone Wyllie cA 
Co., 26 C.W.N., 102; Bata Krishna ‘Pramanik v. A. K. Roy, 
C.W.N., 30; Kali Dasiv. Kanai Lai De, 26 C.W.N., 52; H. D. onthan. 
jeev.L-B. Tribedi, 26 C.W.N., 78; Balaji Sakharam Guravv. Merwanji 
Nowroji Antia, (1897) LLR. 2b Bom., 279; Vasudeva Aiyar v. The 
Negapatam Devasthanam Committee, (1915) 1.L.R. 88 Mad., 594; 
Balkaran Kaiy. Gobind Nath Tiwari, (1819) 1. ates R. 12 All, 129 at p, 
156—referred to. 


The following reference was made by Mr. Justice Pratt to 
a Full Bench under section 11 of the Lower Burma Courts 
Act :— : 

This is an application for revision of the order of the First 
Judge of the Court of Small Causes, Rangoon, on a reference 
under section 18 of the Rangoon Rent Act, 1920, 


* Reference made in Civil Revision of the order passed by NJ B 
Godfrey, Esq., First Judge of the Court of Small Causes, Rangoon, 


1922. 


Mi Puen 
‘Mra 


Maune Tox 
HLA. 





= 
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* 1922, 
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It is admitted that the Judge was not acting in the exercise 
of his small cause jurisdiction and that no application for 
revision lies under section 25 of the Provincial Small Causes 
Agt. It is contended, however, that this Court has a power of 
revision under section 115 of the Civil Procedure-Code. 

A preliminary objection has been taken to the application, 
on the ground that the Court has no jurisdiction. Section 18 
lays down that the decision of the First Judge of the Court of 
Small Causes shall be final, and I have little doubt that the 
intention of the Legislature was that the decisions should not 


, be subject to revision. by this Court. 


It is argued that the First Judge of the Small Cause Court 
when acting on a reference under section 18 of the Rent Act» 
is nota Court subordinate to the High Court. It is pointed out 
that the Act is ‘a temporary measure providing a summary 
procedure for a special purpose and that the section might 
equally have provided for the appointnient of some one to decide 
references, who was not a judge of a Court, and in that case. 
the person hearing the reference wotld not necessarily be a 
Court at all. : . 

In the Indian Engineering and Motor Co., Ltd. v. Gladstone 
Wyllie & Co. (1), the Calcutta High Court appears to have 
assumed that it had jurisdiction to revise the order of the 
Controller of Rents, Calcutta, under section 15 of the Calcutta 
Rents Act the provisions of which are similar to those of 
section 15 of the Burma Act, but the question of jurisdiction 
was not raised and it is suggested that the Calcutta High 


“ Court was acting under special powers conferred by its Charter 


and not under section 115 of the Civil Procedure Code. The 
provisions of section 6of the Village Act are analogous to. 
those of section 18 of the Rangoon Rent Act. . Section 6 of the 
Village Act provides for investing headman with the powers of 


Civil Courts for petty suits and lays. down that their decision’ 


shall, subject to revision by an. authority appointed by the 


Local Government, be final. 
It is. obviously not intended to make the decision of head- 


men subject to revision by this Court or to constitute Courts: 
subject to the High Court. 


(1) 26 C.W.N,, 102. 
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I am inglined to hold that this Court has no jurisdiction 
under section 115,to revise the decision of the First Judge of the 
‘Small Cause Court, but the point is one of considerable 
importance and should come before a Bench for decision. 

I therefore refer to a Bench (Full or otherwise as the Chief 
Judge may determine) the question :—Is the First Judge of the 
Court of Small Causes, Rangoon, when disposing of a reference 
under section 18 of the Rangoon’ Rent Act, a Court subordinate 
to -the High Court within the meaning of section 115 of the 
Civil Procedure Code? 3 


The opinion of the Full Bench was as follows :— 

Robinson, C.J.—The matter referred for decision of the 
Full Bench is stated as follows:— * ‘ 

Is the Fifst Judge of the Court of Small Causes of 
Ses when disposing of a reference under section 
of Rangoon Rent Act, a Court subordinate to the 
High Court within the meaning of section 115 of the 
Civil Procedure Code ? 

Section 18 of the Rent Act enacts that “ the decision of the 
First Judge of the Court of Small Causes of Rangoon or of the 
Judge of such other Court as aforesaid shall be final,” and in 
order that there should be no doubt as to the scope of the 
reference, ‘we decided with fhe consent of counsel that it should 
further include the question whether, his decision being by the 
Act miade final, this Court had any jurisdiction. 4 

The Rangoon Rent Act provides for a reference from the 
decision of the Controller fixing the standard rent for any 
premises to the First Judge of the Court of Small Causes of 
Rangoon, or to the Judge of such other Court as the Local 
Government may, by rule, direct. - 

The question to be decidéd is as stated in the order of 
weference. -It is not argued that this matter is not a case with- 
inthe meaning of section 115, and if therefore the First Judge of 
the Smal! Cause Court acting in the matter of a reference is a 
‘Court, he would clearly be a Court subordinate to this Court. 

Asimilar point has lately been more than once decided by 
the Calcutta High Court with reference to the Calcutta Rent 
Act. Inthe case of Bata Krishna Pramanik v. A. K. Roy (2) 
it'was held that the President of the Calcutta Improvement 

(2) 2 C.W.N 30. 
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Tribunal, who'under that Act occupies a similar position to the: 
First Judge of the Small Cause Court tinder our Act, is a civil 
Court... It was held that the President acting under section 18: 
exercised a civil jurisdiction, and the decision was based on the: 
fact that section 24’ofthe Calcutta Act, which corresponds to , 
section 23 of our Act, required him to follow as nearly as may 
be the procedure laid down in. the Code of Civil Procedure for 
the regular trial of suits. A further reason was that by Rule 
24 of the rules made under the Act the President was to have 
all the powers possessed by a civil Court for the trial of suits. 
The Calcutta High Court has further héld that an application 
in revision lies against the Rent Controller’s decision in Kali 
Dasi v. Kanai Lal De (3). "The same was held in a-later case ‘of 
H. D. Chatterjee y. L. B,, Tribedi (4), and the jurisdiction of 
the High Court is assumed to exist without question in the 
case of Indian Engineering and Motor Co.,Ltd. v. Gladstone 
Wyllie & Co. (1). 

‘ We have, however, been referred to the case of Balaji 


“Sakharam Gurav v. Merwanji Nowroji Antia (5). This was 


an application in revision with reference to-section 23 of the 
Bombay District Municipal Act Amendment Act (11 of 1884), 
Section 23 provides that if the validity of any election of a 
Municipal Commissioner is brought in question, certain persons. 
may within a limited time apply to the District Judge of the 
district within which the election was held and that the District 


‘Judge may, after such enquiry as he deems necessary, pass an 


order confirming or amending the declared *result’ of the’ 
election, or for setting the election aside. It provides further: 


“that for the. purposes of this enquiry the District Judge may 


exercise any of the powers of a Civil Court, and that his deci- 
sion should be conclusive. The Court held that the District 


Judge acting under this section is not a Court within the. 


meaning of that word in section 622 of the Civil Procedure 
Code. The reasons for the devision are not given, but a. 
previous decision of the Court which we have not beet able to” 
obtain is referréd to. Apparently the basis of the decision; is 
that the District Judge-is therein. merely a bersona designata 


(1) 26. C.W.N., 102. _ (3) 26C,W.N., 52, (4) 26.6. W.N.,.78. 
; (6) (1897) 1.L.R., 21 Bom., 279. 
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appointed for'a special purpose. This decision was referred 
to and explained in the case of Vasudeva Aiyar v. The Negapa- 
tam Devasthanam Committee (8), and the learned Chief Justice 
says, “It seems to me that under the Act in question the 
District Judge is a persona designata for a specific purpose and 
not an officer exercising judicial functions under the Act.” 
The Madras case ‘was one under the -Religious Endowments 
Act tinder which, when a vacancy in a Committee has not been 
filled. up, the civil Court, which is defined to be the principal 
Court of original civil jurisdiction in the district in which the 
mosque or religious establishment is situate, is given power 
either to fill the vacancy or to direct the remaining members 
of the committee to do so, and they held that the District Judge 
was exercising judicial functions ‘under the Act and not 
merely exercising his discretion as a persona designata. That 
case went on appeal to their Lordships of the Privy Council 
who held after considering the provisions of the Act that the 
District Judge was clearly to exercise judicial fusictions, and 
that he exercised his powers as a Court of law and not merely 
as a persona designata whose determinations are not zee 
treated as judgments of a legal tribunal. 

It is necessary, therefore, to consider what the provisions 
of the Burma Rent Act with reference to thepowers and duties 
of the Controller and the First Judge of the Small Cause Court 
are. . 4 
The Controller’s duty is to fix the standard rent which is 
declared ordinarily to be the rent at which the premises were 
let on the ist April 1918 ; he is given further powers in certain 
cases of fixing the standard rent. at such amount as, having 
regard to the provisions of the Act and the circumstances of 
the case, he may deem just. He may, for instance, fix the rent 
“higher than that which was payable on the Ist April 1918 when, 
in his opinion, that rent was unduly low. Heis given authority 
by written order to require any person to furnish him with 
particulars as to the rent that had been previously payable. 
He may require him to produce his accounts and rent receipts, 
rte., fer inspection. Heis given power to summon and enforce 

the attendance of witnesses and compel the production of docu- 
ments by the same means and so far as may be in the same 
(6) (1918) 1. LR #6 Mad., 504. 


] 
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manner as is provided in the case of a Court by the Code of 
Civil Procedure,'1908. He has to decide on a civil dispute as 
to proprietary{rights between the landlord and the tenant, and 
it is to my mind clear that in so doing heis given, although not. 
in express language as the President is given in Calcutta by. 
Rule 24 of the rules made under that Act, all the powers that a 
civil\Court:could possess. In my opinion, therefore, so far as 
the ‘Controller isfconcerned, it must be held that he is acting 
judicially in the exercise of a‘civil jurisdiction and that he must 
therefore be held to be a civil. Court, and in the absence of 
anything in the Act to the contrary he must therefore be held 
to be a Court subordinate to this Court. j 

As regards the First Judge of the Court of Small Causes, he 
also acts ‘as a judicial tribunal to revise the order of the Con- 
troller. In disposing of references he is directed by section 23 
to followas nearly as may be the procedure laid down in the Civil 
Procedure Code for the regular trial of suits. It is open to him 
to take further evidence and to cal! for further documents to 
enable him to deal fully with the matter. It is true that the 
power is conferred on the First Judge of the Court of Small 
Causes and not upon any Judge of that Court, and that the 
power is not conferred, as it is in the Calcutta Act in the case 
of premises situate outside Calcutta, on the principal civi] Court 
of original jurisdiction in the district. But that alone is not 
sufficient to show that he is merely a persona designata 
appointed for a special purpose, or to show that he is acting 
merely in a ministerial, or administrative capacity. He will 
decide questions of civil rights in the same manner us a Court 
exercising civil jurisdiction would do, and in my opinion he 
must be regarded as a civil Court and as a Court subordinate to 
this Court.” Section 18, no doubt, provides that his decision shall 
be final, but there is nothing to show that this expression is used 
in any other meaning than inits ordinary legal meaning, viz., that 
his order shallnotbe appealable. In the case of Balkaran Rai 
y. Gobind Nath Tiwari (7) it is said, “ Where the Legislature has 
used the'term ‘ final’ for other purposesand without intendiag 


. that the decision, decree ov order to which it is applied shall? 


not be appealable, it has been careful to express its intention, 
(7) (1890) LL.R. 12 All., 129/at p. 156. 
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of which Explanation IV in section 13 of the Code of Civil 
Procedure is an example.” The matter is fully considered in 
that authority. 

If either the Controller or the First’ Judge of the Court of 
‘Small Causes declines to exercise the jurisdiction vested in him 
it wouldseem that the parties would be without any remedy 
unless these officers are held to be Courts, and it is clear that 
the Legislature never contemplated such a result. I would. 
therefore, answer the reference in the, affirmative, and hold 
that this Court has jurisdiction to entertain an application for 
revision. : 


The costs of this reference will be costs in the cause—, 


Advocates’ fees, 5 gold mohurs, 

Macgregor, J.—I. concur. = 

Pratt, J7—When 1 made this reference the authorities 
which have been cited before us were not brought to my notice 
or I should have hesitated to express the opinion that the First 
Judge of the Small Cause.Court, when disposing of a reference 
under section 18 of the Rangoon Rent Act was not a Court 
subordinate to the High Court within the meaning of section 
115 of the Code of Civil Procedure. 

I have now had the advantage of reading the judgment of 
the learned Chief Judge and on further consideration | am of 
opinion that his view that the First Judge of the Small Cause 
Court must be held to be a civil Court in this connection is 
correct. 

The intention of the Legislature was apparently to provide 
for an appeal from the decision of the Rent Controller to a civil 
Court. 

It mustbe taken that the object in specifying the First Judge 
of the Court was to secure that the reference would be disposed 
of by the senior judge of the Court and not merely to designate 
the First Judge as an individual fora specific purpose. 

I concur'in answering the reference in the affirmative. 
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Choi Revision Before Mr. Justice Duckworth. 
1158/0) bdftonr MOHAMED EBRAHIM MOOLLA v». S.. R. JANDASS- 


> anp OOSMAN ABDUL GUNNY.* © 


“Burjorjee—for applicant (defendant). 
Campagnac and Paget—for respondents (plaintifis). 


Rangoon Rent Act, 1920—Power of Rent Controller to set aside 
ex-parte orders and to review his own orders—Powers of First Judge 
of the Small Cause Court in dealing with orders under section 18. 

‘The Rent Controller fixed the standard rent of a building at Rs. 120. 
The order was passed ex-parte. The next day the Rent Controller at the 
request of the landlord set aside his order and issued notices to both sides. 
for evidence to be taken. *This was done without notice being issued to 
the’ tenants of the application to set aside the ,otder, Finally the Rent 
Controller fixed the rent at Rs. 150. Reference was made to the First 
Juidge of the Small Cause Court who held that the proceedings after the 
date of the Rent Controller’s first, order were without jurisdiction- and 
void. - 
Held,—On revision, that the Rent Controller, acting as a civil Court; had 
inherent power to set aside an ex-parte order or to review his own order, 
but in this case as He failed to-give notice to the other side, his action in 
sétting aside his first order and his proceedings thereafter were without 
jurisdiction and void. It was not negessary for the tenants to impugn his. 
action at once ; they could do so when they made a reference under section 
18. ‘The First Judge of the ‘Small Cause Court could deal with each and 
every legitimate objection to the last order and not merely with its merits. 

“ Tyeb Beg Mahomed. v.-Allibhat Mangalji, (1908) 1.L.R. 31 Bom., 
45; Sankumani v. Tkoran, (1889) 1.L.R. 13° Mad., 211; Minakshé -v. 
Subramanya, (1887) 1.L.R. 11 Mad., 26—referred to. 


In this judgment I am dealing with this Civil Revision Case 
No. 157 and also No. 158. They have been heard together, 
and one judgment, it is admitted, can decide them both. 

In some proceedings before the Rent Controller, the 
respondent tenants, and other tenants of the same premises, 
applied to have the’standard rent of the premises fixed by the 
Controller. The petitioner Mohamed Ebrahim Moolla is the 
landlord.” The proceedings show that the Controller, after 
issuing notices, and receiving objections from the respondent 
to the claims of the tenants, proceeded to pass orders on,the 
17th November 1920, fixing the standard rent at Rs. 120, as 
demanded by the tenants. A copy of this order was actually ‘ 


‘July 10th, 
1922 


* Civil Revision of the order passed by J. E. Godfrey, Bsq., First 
Judge of the Court of Small Causes, Rangoon. 
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sént to the landlord on the same date, amd notice was issued to” 


the tenants to take delivery of the certificate in question. 
This order was passed in the absence of both sides. Then on 
the 18th November the advocate, who appeared for the 
landlord, had an interview withthe Rent Controller in his 
- chambers, and informed him that he had not understood that 
the landlord hadto produce evidence, and asked him’ to set 
aside the order which had been passed ex-parte, and to issue 
notice to both sides for evidence to be taken. To this request, 
the Rent Controller acceded at once, and orders were passed 
on the diary to that effect. On the next day, the 19th 
November, the advocate filed an application in writing, 
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complaining of the ex-parte orders, and praying that the. 


proceedings might be reopened. This was apparently an effort 
to regularize the proceedings, but the fact remains that no 
notice of the verbal or written application was ever issued to 
the tenants. However notices were issued for the production 
of evidence, andthe cascs proceeded, the Rent Controller 
fixing a standard rent of Rs. 150 by an order or decision dated 
the Ist of February 1921. This was, of course, to the advantage 
of the landlord, and against the interests of the tenants. 
Against this decision the present petitioner and the, petitioner 
in Revision Case No. 188 caused references to be made to the 
first Judge of the Court of Small Causes of Rangoon,. under 
section 18 of the Rangoon Rent Act of 1920. Their first 
ground of attack was that the order of the Controller revising 
his previous order was ultra vires. Upon this ground alone 


the learned Judge of the Small Cause Court decided botlithe - 


references, holding that the proceedings of the Rent Controller 
after the 17th of November 1920 were without jurisdiction, and 
void, and that his decision of February the ist, therefore, went 
by the board, the order of the 17th November 1920 holding 
. good till set aside in a legal manner. 

The landlord has now, in each case, moved this Cogrt on 
revision under section 115 of the Code of Civil Procedure. 
Asa matter of fact the petitions were filed as coming under 

_ section 25 of the Provincial Smalt Cause Court Act. |” 

My learned brother Pratt, J., madea reference to a Fult 
Bench as to whether the first Judge of fhe Small Cause Court 
in such proceediwgs sat asa Court subordinate to the High 
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Court within the meaning of section 115 of the Civil Procedure 
Code. It was admitted that section 25 of the Provincial Small 
Cause{Court Act had no application, inasmuch as the Judge 
was not sitting in the exercise of his small cause jurisdiction. 
The Full Bench decided, firstly, that the Rent Controller, 
under thé Act, was a Civil Court subordinate to the High 
Court, and,’ secondly, that the First Judge of the Small Cause 
Court dealing with a reference under section 18 of the Act, was 
a Court subordinate to the High Court, and that the High 
Court had jurisdiction to entertain an application for revision 
from his decisions made under section 18 of the Act. 

The matter has since proceeded to a hearing. 

It is clear now that the Rent Controller, if he acts asa 
civil Court, would have inherent power to set aside an ex-parte 
order in a legal manner under the Code of Civil Procedure. 
This is not disputed by Mr. Paget, and though it is not admitted 
by Mr. Campagnac, I think that it follows as a necessary 
corollary of the Full Bench decision. The Controller would’ 
also have the power to review his order on proper cause shown. 
Of this there is probably no doubt either. But to urge that he 
can set aside a decision made by him, fixing a standard 
rent, without notice to the other side is, to my mind, prepos- 
terous, and cannot be accepted. In Tyeb Beg Mahomed 
v. Allibhai Mangalji (1), it was held that a judge of a Small 
Cause Court had inherent but not direct power to set aside an 
ex-parte decree, though of course, in a legal manner. Any 
Court exercising civil judicial duties would, F think,-have such 
powers. 

It appears to me that, inasmuch as the Rent Controller 
never issued notice to the tenants on the matter of the verbal 
application of the 18th November 1920, his action in setting 
aside his previous decision, and all his proceedings thereafter, 
were void and without jurisdiction altogether. Order 9, Rule 
14, and Order 47, Rule 4, of the Civil Procedure Code, make it 
imperative that notice should issue before an ex-parte decree 
is set aside, or a review is granted, and in my opinion, though 
no direct authority on the question has been placed before me, 
and though a laborigys search on my {own part has revealed 

(1) (1908) LL. Ri 31 Bom., 45. 
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none, the issue of such notice is nota mere matter of procedure, 
or a question of regularity, but goes to the very root of the 
matter. In Sankumani v. Ikoran (2), it was decided that the 
want of notice could be waived by the party who did not receive 
it, by submitting to the jurisdiction. of the Court, but there 
the issue of ndtice in question was.one under section 25 of the 
Code of Civil Procedure of that date, “i.e. in conne&tion with 
the transfer of a suit, and it was aptly pointed out that the 
Judge in any case had power to make a. transfer of his own 
motion. *That case is therefore not parallel. This last case 
referred to the Privy Council case of Minakshi v. Subramanya 
(3), but the facts of that case are not: parallel to those of the 
present case, and afford no assistance whatever. 

Taking the view which I do, it was not necessary for the 
tenants to impugn the a¢tion of the Rent Controller at once, 
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but they were quite entitled to do this, when and if they made © 


a reference to the First Judge of the Small Cause Court. It is 
conceivable that the second order might have been again in 
their favour. Itis not correct to argue that the First Judge of 
the Small Cause Court could only deal with the merits of the 
order of the 1st of February 1921, and that he could not ina 
reference under section 18 touchthe order setting-aside the 
decision of the 17th November. In dealing with the decision of 
the Ist of February, he could, of course, deal with each and 
every legitimate objection thereto, and the chief objection 
‘made was that the decision of the 17th November was .not 
legally set aside, with the result that the later order was ultra 
vires of the Rent Controller: It is also of no avail to argue that 
the tenants should have made a reference in regard to the 
setting aside of the original order. This would have been 
precluded by the terms of section 18 itself, for it makes a 
reference possible only in regard to a decision fixing astandard 
rent. It is true that they might have moved this Court on 
Revision under section 115, Civil Procedure Code, but at the 
time it was not known that the orders of the Rent Controller 
were subject to such revision by the High Court, “and, at the 
worst, the suggested procedure was merely optional to them. 
Both the applications are dismissed with costs, Advoéate’s 

fees 5 gold mohurs (for the two cases); 

(2) (1889) LL R13 Mad., 211. (3) (1887) IL-LSR. 11 Mad., 26,” 
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FULL BENCH. 


Ciena Before Sir Sydney Robinson, Kt., Chief Judge, Mr. Justice 
fer 


fo 17 of : Maung Kin and Mr. Justice Macgregor. 
pa NGA CHAN THA ». KING-EMPEROR.* 


June 26th Criminal Procedure Code—Section 851—Jurisdiction of Magistrate 
2 oie not empowered under section 190 (1) (c). 
» In’the course of a theft case sent up by the Police, the Magistrate 
“ made one of the witnesses an accused and tried the case denovo. The 
Magistrate was not empowered to take cognizance of a case under 
section 190 (1) (c), Criminal Procedure Code, and did not under section 191 
inform the accused that he was entitled to have the case tried by another 
Court. : : 

The following question was referred to a Full Bench :— 

“* Whether on the facts of the case section 190 (1) (c) or section 351, 
‘or any other provision of the Criminal Procedure Code, applied.” 

Held,—per C.J, and Macgregor, J.—That the Magistrate had full 
jurisdiction to act as lie did, that section 351 applied to.the case, and that 
the Magistrate, so far as section 190 applied, if it applied at all, was acting 
under section 190 (1) (b). 

Per Maung Kin, J.—That on the facts of the case section 190 (1) (6) 
applied. 

Khudiram Mookerjea v. The Queen-Empress, 1 C.W.N., 105 ; Queen- 
Empress v. Hirashanker, Ratanlal’s Unreported Cases, 951; Raghab 
Acharjee v. Empress, 3 C.W.N., CCLXXIX (Law Notes)—referréd to. 

Jagat Chandra Mozumdar v. Queen-Empress, (1899) I.L.R. 26 Cal,, 
786 ; Charu Chandra ‘Das. Narendra Krishna Chakravarti, 4C.W. 
N., XLV ( Law Notes); 4 C.W.N., 367; Emperor v. Sakhia, 8 1.C., 
868; Dedar Buksh v. Syampada Das Malakar, (1914) 1.L.R. 41 Cal... 


1018—followed. 
Criminal The following reference was made by Mr. Justice Maung 
Wo tee Kin to a Full Bench under section 11 of the Lower Burma 
1922, = Courts Act :— 


Aprit ith, This is an application for revision by Chan Tha. 
ted The police sent up Po Ne and another for trial under - 


section 379 of the Indian Penal Code. The Magistrate took 
cognizarice and tried the case. After some of the witnesses 
for the prosecution had been examined, Chan 'Tha, who was 
one of the witnesses cited by the police, appears to have been 
* Reference made in Criminal Revision of the’ order passed by B: D. 
Duckworth, Esq., 1.C.S., Sessions Judge of Tharrawaddy; confirming the> 


original order of. sentence of two years’ rigorous.imprisonment passed’ 
on the accused by Maung Po Ka, Special Power Magistrate, Tharrawaddy. 
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Jpox and:to’have beri questioned by the 
Chan Tha’s’ replies~ have not, been | 








Magistrate, * thou; 


recorded ; but. we fiad the Miagistrate recording in. the’case _ 


-diary that Chan Tha tried to éxculpate the other accused and 


was one-of, the’ principal pérsons*who arranged the paynient of 
‘the money ° and the return of: the stolen. cattle. The result 
was that Chan Tha was made a co- -accused and the tase was, 
‘tried de. novo: In the end both Po Né and Chan “Tha. wei'e 

- convicted: On Appeal to the Sessi ions Court the conyictions* 
were confirmed.; but. as regards ° Chan’ Tha, the vlearned. 
Sessions Judge eoasigeredy the point ‘whether, the trial¥was 
illegal. 

It appears hin Magieleate was pot empowered to take ie 
nizance of -a case under’ section 190 (1), clause (c), Criminal 
Procedure Code. It also appears that*he did ‘not, under 
section 191, inform Ghan Tha that he was ertitled to, have the 

~ease tried by another Court. The leafned Sessions Judge, 

* however, held that the Magistrate had taken action against 

Chan Tha under section 351 of the Criminal Procedure 8e3 
cand» that the trial was in order. 

According to two cases, namely, Khudiram Mookerjea v- 
The Queen-Empress (1) and Queen-Empress v. Hirashanker (2) 
where a witness is turned into an accused, the Magistrate 

» takes cognizance of the case against him under section 190 (1), 
clause (c), of the Criminal Procedure Code. The former is a 
Calcutta case and was decided by O’Kinealy and Jenkins, JJ., 
and the latter isa Bombay case and was decided by Parsons 
and Ranade, JJ. 

Against these two’cases, we have the cases of Jagat 
Chandra Mosumdar v. Queen-Empress (3) and Charu Ghandra 
Das v. Narendra Krishna Chakravarti (4)..In the former case 
there was a complaint charging three persons with various 
offences. On the filing of the complaint, the Magistrate 
eyamined the complainant and some witnesses produced by 
him and then issued processes against the persons complained 

(1) 1 C.W.N., 105. (2) Ratanlal’s Unreported Cases, 951. 


(3) (1898) 1.L.R. 26 Cal., 786, 
(4) 4C.W.N., XLV (Law Notes), 40.W.) N, 367. 


E 
that,-accordingto the evidenée which had been‘recorded, he , peste 
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-pefson | Was.sent ‘tip 
“he evidence of one oft! S vit essés ‘that Stone ‘érsons were 
4 concerfed , Jin “the, offence, The. agisfrat ” thgn issued 
processes ‘against these“ tyo. ‘other: ad they’ were *tried* 
along With the accused sent up by ‘the Police? One of the two, 
.the subsequently added acctsed,, vas convicted. An appeal “to 
_ the ‘Sessions Judge was unsuccessful. The matter came before 
‘the High Court before Prinsep and Hill, JJ.* It was, contended 
“that thie’ ~ Magistrate had acted without jurisdiction in pro- 
ceeding: under- “clause (c) of section 190 of the Criminal 
a Procgduive Codeas-he was not especially etnpowered to take 
cognizance of the case under the said clause of’ the said, 
sectién. It was also’ contended that the Magistrate did not 
take cognizance of the offence upon a complaint or upon, 
+ Police report, inasmuch as no complaint was lodged against 
the-petitioner and the police did not send him up for trial” It 
was held that as there had beeri a complaint that some person 
or: persons committed an offence the Magistrate had cog- 
nizance of the offence upon a complaint under section 190 (1), 
glause (a). . 

In my judgment, these two cases dre entirely different to 
the case’ before me, inasmuch as there was no Pélice report 
or complaint against Chan Tha, nor was there any Police 
‘report or complaint to the effect that there were more than 
two pérsons concerned in the case. I would hold that, if 

.section 190 applies to this case, the Magistrate took cog- 
nizance of the case against Chan Tha under clause (c) of that 
‘section and that, as he had not been especially empowered to 
“take cognizance of the case under that clause, his proceedings 

-must be held to be void; -and even if he had been so 
empowered the same result would follow, because he did not, 
under section 191, inform the accused that he could have his 
‘case tried by another Magistrate; if he so wished. 













3 This brings me: 
~Judge'that vas 


Krishna Bosé,"Additig 
ie Nagpur, “ratcal  Spniiconr ’s- Qouit=Byiperor < - 
Sakhia (5)—may be citer 
‘arrived at by, the! lear 
‘section 351 i&: f-cqht in » 
“pendent of section: 1 1965 ind arrow "ot ‘section | io. He 
“holds that where Mais 9 uinder section 851 againgt 
cany ‘person upon thé'evi lence’ gies betes him to be con-. : 
«cerned in the ~ offence under,” , investigation, he cannot be. 
“properly regarded as taking: cognizance df the case uponiintor, 4 
‘mation* received, or upon his. own, knowledge or,suspicion” 
‘within the meaning of ‘clause (c) of sub-section (1) of. gettion’ 
190, so as to enable the accused to Object to that Magistrate "i 
proceéding further, with-the case. He says, “ Now. Section 
190 finds place in a sub-chapter dealing with ‘ Conditions ” 

“gequisite for Initiation of) Proceedings,’ whereas section 381. is 
located in a chapter, which is headed ‘ General Provisions .as 
to Inquiries and Trials.’ While the former refers ‘to: the. 
initiation of proceedings, the latter deals witha matter arising 
-diiring the course of a proceeding already initiated. ‘Looking 
to'the fundamental difference in the character of the subject- 
matters of these two sections appearing in two distinct parts 
of the Code, it does not appear that the Legislature intended 
that the one should be dependent on the other to this extent’ 
that no proceeding can be started against any person under 
section 351 except in compliance with the conditions set forth 

cin section 199, On the contrary, it would seem that section 
851 dedls with a state of things not covered by section 190. 
‘When.an inquiry or trial has already commenced in one or 

vother of the methods provided for by section 190, the power 
of the presiding Magistrate is no longer fettered by its provi- 
sions. He may, independently of them, take action against a 
person filling the character described in section 351, ‘ as 
though he-had been arrested or ‘summoned.’ Thése words 
seem, in my, judgment, to indicate that the person proceeded 
against is to be regarded in the same lightand is to be subject 
(5) 3 LC., 568. 
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to the same disabilities asthough he had ‘already been arrested 
or summoned. in purSuance ‘of a proceeding initiated under: 
" section 190. The conditions for initiation of a “proceeding as 
i set forth i in this section are in his case ‘to. be dispensed with.. 
Enverox, The case is to be ‘regarded as having passed pe Stage con-- 
i templated therein.” 
.. Section 351 is as follows = 
() “ Any “person ‘attending-a Criminal Coit, although: 
| mot under arrest or-upon a summons; may, be de- 
tained by such ‘Court for the "purpose of enquiry into- 
or trial of any offence of which sitch Court can take 
cognizance and~ which, from the evidence, may 
appear to- have been committed, and may be: 
proceeded-agajnst as though he had been arrested 
. or summoned.” 
(2) “ When theydetention takes place in the course of 
an inquiry under. Chapter XVIII, or after a’ trial 
has been begun, the proceedings in respect of such 
person shail be commenced afresh, and the wit- 
nesses re-heard.” 
. This section is placed in’ the chapter headed “ General: 
Provisions as to Inquiries and Trials,” and it applies to all 
Criminal Courts. For instance, it ,applies-to a Court of 
Sessions. It :also appiies to investigations preliminary to. 
commitment for a subsequent trial. -In the case of the Court 
of Sessions, any person atiending the Court ‘may be made a 
co-accused with another under-trial. Inthe caseof a Magis- 
trate-holding a preliminary enquiry with a view .to commit- 
ment. to the Court of Sessions, he can make any person 
attending: his Court a co-accused with another against whom 
the’ enquiry is being made. Thesé two cases do not come 
within the purview of section 190; © 

The question arises : what will be the meaning of section 
351 in.cases in which section 190 applies ? 

Now under section 190, certain Magistrates are empowered 
to take cognizance of an offence upon information received 
from any person other than a police’ officer, or upon his own. 
knowledge or suspicion that such offence has been committed’ 
and where action is‘takén under section 191 the Magistrate: 
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is bound to inform the person proceeded against that he may, 


if he wishes, ask to be tried by another. Magistrate. If the 
trying Magistrate has no power to take cognizance in that 
way, or, having such. power, fails to inform the accused as 
required by section 191, his proceedings are void under section 
530 of the Code. 


If, under the circumstances of. a particular case, it can be- 


-held that the action taken by the Magistrate was under 
section 190 (1), clause (c), and his proceedings are void for non; 
compliance with section-191, or because. he had. no power to 
take cognizance under that clause, the question arises as to 
whether section 351 will help make his proceedings valid. In 
my judgment that secticn will not, All that it says is that 
~ he may detain a person attending his Court for purpose of 
enquiry into or trial of any offence. of which he can take cog- 
nizance and which from the evidence may. appear to have 


been committed, and he may proceed against such person as- 


though hehad been arrested or summoned. But'the section 
does not answer the question how the Magistrate should take 
cognizance of the offence against that person. For an answer 
to that question we must go to section 190 (1), clause (c), and 
section 191. In other. words, section 351 must be read asa 
general provision applying to all Criminal Courts, with 
sections 190 and 191 as provisos thereto with reference to the 
various classés of Magistrates. I am unable to agree-with 
Sir B. K. Bose that section 351 is. self-contained and indepen- 
dent of sections 190 and 191. In coming to that conclusion, 
I am of opinion, the learned Judge overlooked the fact that 
section 351 is designed to apply to all Criminal Courts and is, 
therefore, placed in the chapter headed “ General Provisions 
as to Inquiries and Trials.” If the learned Judge's view is, 
correct, section 351 .will certainly be in conflict with section 
190 (1), clause (c). Apparently, he recognized the possibility 
of this argument, inasmuch as he argued for the conclusion 
that secticn 180 applies to the initiaticnof proceedings and 
that section 351 applies to proceedings which have “already 
been initiated. lam unabie to discérn in the language of 
eithe: section, or both.taken together, any ‘indication of that 
view. My view is that“section 351 is a general provision 
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a applying to alf Criminal Courts and must be held to apply to 
Noa Cuan them subject to any special provision made with reference to 

- any particular classes of Criminal Courts. 

Bor the above reason, I am inclined to hold that the 
proceedings of the Magistrate as regards Chan Tha were 
taken under clause (c) of section 190 (1) and that as the" 
Magistrate has not been specially empowered to take cogni- 
zance of cases under that clause, his proceedings were void 
and that the same result would have followed, even if he had 
been so empowered, because there was no compliance with 
‘section 191. But as the point is of some difficulty and of 
great importance, I’ would refer toa Bench, Full or other- 
‘wise, as the iearned Chief Judge may direct, the following 
question : — 

Whether on the facts of this case, section 190 (1) (c), or 
section 351, or any other provision of the Criminal Procedure 
Code applies ? 


The opinion of the Full Bench was as follows :— 

Robinson, C.J..—The Magistrate in this case acted ona 
Police report, Po Ne and another person being sent up for 
trial under section 379 of the Indian Penal Code in a cattle 
theft case. After some evidence had been led for the prose- 
cution, the Magistrate ordered the prosecution of Chan Tha, 
the petitioner, jointly with the other accused. The trial was 
commenced de'novo and Chan Tha was convicted. His 
appeal was rejected’by the Sessions Judge, who considered 
whether the Magistrate had jurisdiction to try him. An 
application in revision was filed in this Court by Fo Ne and 
rejected by Mr. Justice Pratt. Ancther application for revision, 
has now been filed by Chan Tha and the question of juris- 
diction has been referred by my brother Maung Kin, to a Full 
Bench. 7 

The question referred is thus stated :— 

Whether on the facts of this case, section 190 (1) (c), or 
section 351, or any other provision of the Crirainal Ftooadiee 
‘Code, applies‘? 

The question involved really *amounts to this: As to 
whether the provisions of section 351 of the Code“are 
governed .by the. provisions of sections 190 and 191 of the 
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Code. Section 190 deals with the conditions requisite for the 
initiation of proceedings, and the secticn provides that 
a Magistrate may take cognizance of any offence :— 

(a) Upon receiving a complaint of facts which constitute 
such offence ; : 

(6) Upon a police-report of such facts ; 

(c) Upon information received from any person other 
than a police-officer, or upon his own knowledge or 
suspicion, that such offence has been committed. 

It is to be noted that the section provides that cognizance 
may be taken of any offence and that noreference is made to 
the offender. Indeed, the identity of the offender is in no 
way involved, for a compiaint may be presented with a view to 
action being taken against (Some person or persons unknown. 
When, therefore, proceedings are initiated on a complaint, or 

» on a police report, the Magistrate can legally take cognizance 
of the offence and the requirements of section 190 of the Code 
are complete. 

In the present case, the trial was commenced and action 
was taken against Chan Tha. The addition of a new accused 
does not, in my opinion, necessitate fresh proceedings in ini- 
tiation. The evidence, it is true, must be recorded de novo, but 
that is merely in order that the witnesses, whose evidence has 
already been recorded, may be used against the new accused, 
‘The Magistrate having taken. cognizance of the offence, it is 
right aud proper that he should bring to justice all those 
persons, whether originally mentioned or not, who the 
evidence shows were guilty of that offence. It has been held 
that in such cases, the Magistrate should be regarded as taking 

. cognizance under the same clause of section 190 as he did 
against the original accused ; and if it were necessary to apply 
section 190 at all, I would hold that that isthe correct view to 
take for the reasons that I have given above. But, in my 
opinion, section-351 applies to such cases, and is intended to 

-applyto them. The offence being one and the same, and the 
Magistrate, having cognizance of that offence, acting under 
section 190 (6), has full seizin of the offence. He takes action 
on the evidence given for the prosecution to establish the 
offence, and there is apparently no need, therefore, to refer 
back to section, 190 at all. However this may be, if there is 
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‘such nécessity, there. is ample authority to support the' view 
“that in this case the Magistrate was acting under section 190 
(b).. I am unable to-agree that'there is no indication in’ the 
language of section 351 to support the view that.section 190 
applies to the initiation of proceedings and that section 351 
applies to proceedings that have already'been initiated. The 
section distinctly référs to ‘cases in which a trial ‘has already 
‘been begin; and the section, as now drafted, refers to enqu iries 
and alsottrials. With the exception of one case, there is no 
*péportéd edse that I can’ find that takes a different view. ':That 
one “case, which is also thé ‘earliest, is that of Khudiram 
“Mookerjea v. ‘The Zmpress (1). It was under the old ‘Code’ of 
Criminal Procedure and-before section 351 had been !amended. 
°In that cise, however, there is a bare statement of the opii ion 
“ofthe Court. No ¥éasons‘for thetdecision aré given, and it 
is, therefore, im/poSsible ‘to ‘ascertain or cofisider the groutids 
‘on Which the décision was arrived at. In the case of Raghab 
Acharjee v. Empress (6), we have only a note of the case, which 
“fia hot apparétitly ‘been teported in full. ‘The case is Uiffererit 





‘to’ the present one, in ‘that the Magistrate took action agalfiet 





Bit it es ‘held ise a WMauietiach is competent at the trial of 
‘one pérgon to proceed against any other who’ may ‘appea-, 
upon the evidénce’ taken, ‘to be conéerned in that offetice, and 





the’térms of séction “190, clause (c). It was-further’ held 
that this rule‘should not’be applied to a’case where the trial 
the-2nd-accused is not on'thé same evidence on-which the Ist: 
‘adcised was tried but on’ other evidencé adduced on behalf of 
théfdéfencé of the'Ist acciiséd. 

"On’the facts of the presént case, therefore, this aijttiadity 
“differs from thatof thé previous one quoted. In Jagat Chandra 
‘Mosumdar-v: Queen-Enipress (3), the Magistrate took cogni- 
‘Zatice of the case upon a Complaint against three persons. 
After “examining ‘the complainant and Some witnesses ori his: 
behalf, the Magistrate took action against another "person, 





2 LCW.N, 195. (8) (1899) I.L.R., 26 Cal, 786. 
°@& GW.N., CCLXXIX (Law Notes). 


x. J " LOWER BURMA RULINGS. 407 
cand it was held that he took cognizance of the offence'as 
against this other person under clause (@) and not under 
clause (c) of section 190; that is to say, it was! held 
that the proceedings having been initiated on a complaiat, the 
“proceedings against the additional accused must be held to be 
initiated of the same complaint. In Charu Chandra ‘Das v. 
Narendra Krishna Chakravarti (4) the same view was held. 
-A complaint was made to a head constable of the Railway 
Police at Hooghly that four Babus had outraged the modesty 
‘of the complainant’s wife. The police held an enquiry and the 
complainant identified one Bhut Nath Mukerjee who ‘was sent 
up fortrial. At the trial, it appeared upon the evidence of one 
-of the witnesses that the petitioner was also concerned in the 
-offence, and the Magistrate instituted proceedings against 
him. It was urged that the Magistrate had acted without 
jurisdiction in proceeding under clause (c) of section 190 of the 
Code cf Criminal Procedure, as he was not ‘especially em- 
“powered by the Local Government to take cognizance -of the 
~case under the said clause and that he had not taken cogni- 
:zance upon complaint or upon a police report, inasmuch-as no 
complaint was lodged against the petitioner.. It was held that 
he had taken cognizance of an offence and, having cognizance 
“lof the offence, it was his duty to proceed to deal with the 
-evidence brought before him and to see that justice was done 
‘in regard to any person who might be proved by the evidence 
‘to be concerned in that offdénce. 
The next case—Einperor v. Sakhia: (5) deals fully vjitii 
-section 190 and section 351. It was held that the Magistrate 
taking action, as he did in the pirésent case, cannot be regarded 
as taking cognizance upon information received or upon his 
-own knowledge or suspicion, within the meaning of clause (c) 
‘of section 190. It was held that section 351 is self-contained, 
“complete in itself and independent of section 190. 
Lastly, there is the case of Dedar Buksh v. Syamapada 
Das Malakar (7), where most’of the previous authorities that 
Ivhave referred to are considered. In this case a complaint 


~was made by the husband of a girl against four persons under _ 


sections 342 and 363 of the Penal Code. . The Magistrate 
“(4) 4 C.W.N., XLV (Law Notes), 4 C.W.N., 367. 


(6) 3 1.G.,: 668. (7) (1914) LL.R. 41-Gal., 10186 © 
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directed the complainant to prove his case, and two days later- 
he presented a- petition for withdrawal of the complaint and 
its dismissal as untrue, but the Magistrate proceeded and 
examined the girl.and some prosecution witnesses and he: 
found that, though there was no satisfactory evidence against 
the original accused, there was sufficient evidence against 
other. ‘persons, and,.treating the girl as the real complainant, 

issued processes against them for offences under sections 342, 

352, and 363 of the Penal Code, It was held that. he took 
cognizance agaifist these new accused not named in the com- 

plaint under clause (a) and not clause (c) ofisection 190 of the 
Code. Raghab’s case is distinguished. 

‘The authorities, therefare, are strongly in favour-of the 
view thata Magistrate so acting must be held to have acted’ 
under the same clause of section 190 as that under which the- 
proceedings were initiated. 

There is also authority for the view that section 351 is: 
independent of the provisions of section 190, 

For the reasons given above, I would hold that the Magis- 
trate had full jurisdiction to act, that section 351 applies to the* 
case, and that the Magistrate; so far as section 190 applies, 
if it applies at all, was acting under section 190 (d). 

Maung Kin, J.—I-have had the advantage of reading the 
judgment of the earned Chief Judge and have taken time: to» 
consider the point. 

-In my opinion it is right to hold that section 190, which 
relates to the conditions requisite for the initiation of 
proceedings, provides that Magistrates may take cognizance 
of any offence upon information derived in one of the three 
ways mentioned in (a), (b) and (c) of sub-section (i) of section 
190, and that it isnot necessary that any particular’ person 
should have been accused before cognizance is taken of the 
offence by a Magistrate. 

I think as regards section 190 (1) (c) the information, or the 
knowledge, or suspicion referred to therein, has reference to 
the initiation of proceedings in. regard to the offence alleged. 
to have been committed, and not to a later stage of the case.. 

“The Magistrate’s.action in the present case refers to av 
stage later than that when cognizance was taken of the: 
offence. Therefore, section 190 (1) (c) does not apply. Andi 
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there is abundant authority for holding that.a Magistrate can 
proceed against anybody who may afterwards be shown to 
have been, or suspected of having been, concerned in the com- 
mission of the offence of which. he has taken cognizance. In 
view of the ruling in Dedar Buksh v. Syamapada Das Malakar 
(7) it cannot now be held that there is any distinction between 
the case before us and the cases of Jagat Chandra Mozumdar 
v. Queen-E249utss (3) and. Charu Chandra Das v. Narandra 
Krishna Chakravarti (4) on the ground that there was no 
‘complaint or police report. against Chan Tha. 

The Magistrate took cognizance of the offence in question 
and enquired as to who committed it or’was concerned in the 
commission of it. That was the question the police by their 
report asked him to try. “For this reason it must be held that 
the Magistrate took cognizance of the case against Chan Tha 
upon.a Police report under clause (8). 

With great respect to the learned Judges, their ruling in 
Khudiram Mookerjea y. The Empress (1) cannot be followed, 
because, in my opinion, the point was over-looked that all the 
three cases which enable a Magistrate to take cognizance of 
the case relate to the initiation of the proceedings and not to 
a later stage in the proceedings. # 

In the view I have taken of the meaning of section 190, it 
is unnecessary to express any opinion as to the meaning of 
section 351. 

My answer to the question referred is that on the facts of 
the case section 190, (1) (6), applies. 

\ Macgregor, J.—1 concur in the answer of the-learned Chief 
Judge. 

(1)1 C.W.N,, 105. + (8) (1899) I.L.R. 26 Cal., 786, 

(4) 4 C.W.N.,.367 ; 4.C.W.N., XLV (Law Notes). 

(7) (1914), ILL.R, 41 Cals, 1013. 
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CH Miscal-- Béfore' Keer Robinson, Kt.; Chief Judge, and 

Mr. “Justice Macgregor. 

o S: N.. SEN (Receiver) To THE Estate of Hasee Tayus 
age Tiss +(DecEAsED) v. 1. ABDUL AZIZ TAR MAHOMED; 
pag... , 2. KARIM TAR MAHOMED; 3. TER MABOMED: 
—_— *HAJEB OSMAN. 


Das—tor applicant. 
Butjorjee—for respondents. 
-APBeal to Privy Council—Civil Procedure Code; section 110—Mean- 
ing of words affirms the decision.” 
The word “ decision’? in section 110, Civil Proceduré Code, means the 
, decision of the suit by the Court, and for the purpose of granting a certi- 
| ficate’iinder Riles of Order XLY it is immaterial that the appellate Court 
Hoes ‘riot afiirm the finding of the lower Court on all the-facts on. which 
the latter's judgment was based. 
i fassadug Rasul Khan v. Kashi Ram, (1903). LL:R. 25 All,, 109— 


“toll lowed. 
-” Nagendrabala Dasi v.Dinanath Mahish, 26 C. W.N., 651 ;—referred tow 


Robinson, C.J.,and Macgregor, J. —This is an application for 
-leave to appeal to His Majesty in Council. 

That the subject-matter of the suif satisfies the require- 
ments:of section 110 of the Code of Civil Procedure as regards 
value is-not disputed. 

The question that.we have to decide is, whether the decree 
of this Court on appeal affirmed the decision of the Court 
immediately below: If it did, the petitioners will have to estab- 
dish that the appeal involves some substantial question of law. 

The suit was brought, praying for an account of the estate’ 
-of the late Hajee Tayub, and for. possession of the same, or, in 
the alternative, for such share thereof as plaintiffs are entitled 
to with mesne profits. mi 
. The plaintiffs set up that the business that had been carried: 
‘on by: Hajee Tayub was:his own separate business, and that 
‘the immoveable properties..acquired had been paid for out of 
the. profits of this business. The defendants claimed, on 
the other hand, that the business had originally been a joint 
family business and had remained so till the end. 

The learned District Judge passed a decree, holding that the 
‘business was the joint business of Hajee Tayub and another 
brother of his, Hajee Sulaiman, and that .Hajee Tayub’s heirs: 
‘were entitled to a half share of the properties ih suit. It is 
to be noted that this decision was not in accordance with the 
allegations. of either the plaintiffs or the defendants. 
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‘An appeal was filed in this Court’by the plaintiifs in respect 
of the half share that had not been awarded to them by the 
District Court. Our decision was as follows :—“ The real ques- 
tion at issue is whether this was a joint family business, or 
whether it wasa partnership between Sulaiman and Tayub, 
and in my opinion the former is the correct decision’? We 
reversed the decision of the learned District.Judge in so.far as 
it held that the business was a partnership between Sulaiman 
and Tayub, but we confirmed the decree so far as it awards a 
half share inthe properties. The question is whether, under 
these ‘circumstancés, our decree affirmed the decision of the 
Court below. 

In Tassaduq Rasul Khan v. Kashi Ram (1) their Lordships 
of the Priyy Council held that the word “ decision” means the 
decision of the suit by the Court, and further that it was not 
correct to say that it was‘necessary that the appellate Court 

.Should also affirm the grounds of fact upon which the judg- 
ment was based. The decision of the District Court was that 
‘the plaintiffs were éntitled to a half share in the” properties, 
andthe decision of this Court was the same. The decision was 
therefore affirmed, and for the purposes'of a certificate, we 
must.hold that it is immaterial that we came toa different 
conclusion on the question of fact-as to what the business was. 

We have béen referred to the case of Nagendrabala Dasi v. 
Dinanath Mahish (2). The facts of that case were somewhat 
peculiar, and the decision of their Lordships of the Privy 
‘Counicii to which I have referred was not apparently before the 
learned Judges who passed that decision. 

Next, as.to whether there exists in this case some , substan- 
tial question of law, it is urged that the onus of proving that it 
‘was nota joint fainily business had been wrongly placed on the 
petitioners. It does not appear that the ontis was so placed, 
and the decision did not turn on the question of onus, but was 
adecision based on a’consideration of all the evidence tendered 
by both sides. We, therefore, hold that no substantial question 
of law was involved, and that the petitiontcs are not therefore 
entitled to a certificate. 

The application is dismissed with costs, Advocate's fees 


3 gold mohurs. 
(1) (2903) 1LL.R, 28 All., 109, (2) 26 C.W.N:, 651. 
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Before Mr. Justice Duckworth. : 

(1) PAN.BU, (2) THU. DAW, (3) PO AUNG, (4) AUNG 
DAING, (5) PO YEIN, (6) ON GAING, (7) U BAW, (8) 
HLA.DIN, (9) TUN SEIN, (10) BA THIN, (11) AUNG 
Bon, (12) PO HAN, (13) TUN MAUNG, (14) ON 
NYUN, (15) PO ON, (16) PO THAUNG, (17) SAN 
PE, (18) SHWE HMAW, (19) THU DAW GYI, (20) 
SHWE: PHWE, (21) AUNG. DUN, (22) PO LIN, (23) 
LE BYAW, (24) PO HLAING, (28) PAUK SEIN, (26) 
PO HAN, (27) BA E, (28) BA THIN, (29) THA GYAW, 
(30) ULGYAW, (31) PO THA HAN, (32) SEIN DAING, 

» (383) PO HLA GALE, (34) MAUNG HMYA, (35) ON 

NYUN,,- (36)\MA SHAN, (37) PO KYAW, (38) MAUNG 
TWE, (39) PO HLAW v. KING-EMPEROR.* 

Ba Dun and San Shwe-~tor applicants. 

Assistant Government Advocate—for respondent. 

Burma Village Act, 1907—section 12—Settlement operations—Re- 
quisition of Villagers for reaping—Onus of proving reasonable excuse. 

A Headman may*legally requisition, without payment, the labour 
of villagers to assist in settlement operations, auch as soil classification, 
holding-marking and crop reaping. 

_ Before the onus of proving reasonable excuse is placed on the villagers 
under section 12 of the Burma Village Act, the’ prosecution must prove that 
they were presént or were informed of the requisition in time. , « 

The 39 applicants were convicted by the ‘Rownship Magis- 
trate, Dedayé, under section 12 of the Burma Village Act for 
refusing to comply with a requisition of the Headman to assist 
him in his public duties. They were each fined a a sum of Rs. 15 
only, or, in default, were mpatencte, to undergo seven {7) days’ 
rigorous imprisonment. 

A Settlement Party is at work in Pyapén District. In the 
village tract in ‘question eight (8) plots of paddy land were 
marked out for crop reaping and measuring, for the purposes 
of Revenue assessment. The crops.on five of these plots had 
been reaped and measured. This.case concerns the remaining 
‘three plots. The Headman ordered the villagers to turn ,out 


‘ont the. day in question, and to reap and measure the crops. 





ate applicants are shown to have refused to go, unless they 


“ Criminal Revision of the order pasced by Maung Ba ori Towns 
ip Magistrate, Dédayé. » 


xi J LOWER BURMA RULINGS. - 413 


-were paid to doso. For this, they have been punished as 
stated. They have applied to this Court on revision, through 
their counsel Maung Ba Dun, on the grounds that the requi- 
sition was not for the performance of any public duty imposed. 
upon villagers under the Burma Village Act, and that, even if 
it was, the applicants admittedly reaped the said three plots.a 
week after their refusal. It was further.contended that there 
was no proof that applicants Le Byaw, Po Han, Ba E, Po Tha 
Han, Po Kyaw, and Po Htaw were present, or ever received 
the Headman’s order, and that, therefore, the Magistrate was 
in etror in placing the burden of proof on these six -applicants 
under section 12 of the Act. Finally it was argued that the 
‘Township Magistrate, as an executive officer, was biassed, and 
that he should have held that Thu Daw’s statement that “ if only 
the Deputy’ Commissioner’s order explicitly “stated that the 
reaping must be done with the villagers, they would undertake 
the work,” was a complete answer to: the Headman’s requisition 
-and a reasonable excuse. 

I will take the last point first. It was, of course, no excuse 
or answer, even if Thu Daw said it. The Headman had an 
-order from the Deputy Commissioner to rear the plots, to carry 
out the work, and adopt the,usval procedure. The requisition. 
was well within his rights. It is well known that, in settlement 
operations, Headmen have to assist the Settlement Officials» 
by turning out villagers for such duties as soil classification, 
holding-marking, and crop reaping, and for him to order thenv 
to do sois an old established rule, under which they have to 
turn out, and receive no pay for their efforts. Crop reaping. 
by a large crowd of villagers in a few plots is very light 
labour. In this case the Headman’ states that it would only 
have involved some three sheaves of paddy per man. The 
-order, or requisition in question, though not defined in the Act, 
was usual and quite legal, and, as the Headman was responsible, 
it was clearly a requisition to assist him in his public duty. Of 
that I have no doubt at all. I have been an Assistant Settle- 
ment Officer; and I speak of that, which I know. Even if the 


villagers considered that they should, in these expensive inédera. ’ 


days, be paid for such work, it was their duty. to comply 
with the order and represent matters afterwards. *This is, 


19222 


Pan Bo 
* 


Bxrenon. 
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incidentally, sufficient answer to ground No. (dl) referred O 
above. Asregards thé foint that the applicants actually reaj 
‘the plots a week after their refusal, this was not until the 
Headman had taken the matter to Court, and, in reaping, as 
every farmer knows, time is often of the greatest importance. 

The whole.trouble was due to the actions of the ‘applicants, 
Pan Bu and Thu Daw, leaders of the local Y.M.B.A., which 
I'am surprised to find wasting its energies in an attempt to 
obstruct local administration by their Headman, As regards. 
the six applicants referred to above, there is no proof either, 
that they, were present, or. that they. were informed of the, 
requisition in time. yen under section. 12, of the Act, the 
prosecution bh has to prove this, and cannot cast the onus of 
‘proving absence ‘on the acctised. The words used in section 12. 
are, clearly not intended to apply to. anything of this kind, but 
to. cases where a man,sets up just cause for not having obeyed 
a requisition, which he hasreceived. That is, of course, a very. 
different matter. 

As regards the thirty-three other epplioania: the convictions. 
were undoubtedly: correct, but in the. case of each man, (with 
the exception ‘of the two leaders Thu Daw and Pan By), the- 
sentence was in the circumstances unnecessarily severe. 

The six applicants, who are: not proved to have been.. 
present, are entitled to an acquittal. 

“The applications of Nga Thu Daw and Nga Pan Bu are 
dismissed. The convictions of-the other applicants (excepting 
-Le Byaw, Po Han, ‘Ba E,-Po Tha.Han, Po Kyaw and Po 
Htaw) are confirmed, but the fines are reduced in each case to 
one of Rs..5 each, or, in default three days’ rigorous imprison-, 
ment. 

The excess fines paid will be refunded to them. 

The applicants Le Byaw, Po Han, BaE, Po Tha Han, Po 
Kyaw and Po Htaw are acquitted, their convictions and senten- 
ces being set aside. The fines paid by them will be refunded. 
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Before Mr. Justice Prait. 


MA SAW ». MAUNG SHWE GAN ann MA BAN,* 


Chari—for appellant (plaintiff). 
+ Vertannes—for respondents (defendants). 


“Péssasion—Suit. on possessory title not debarred by section 9 of 
the Specific. Relief Act. 
~A suit for recovery of possession of state land based on a Possessory 
title acquired by occupation and clearing will lie as against a trespasser. 
independently of section 9 of the Specific Relief Act. 

Inre Maung Naw y.Ma Shwe Hmut, (1915) 8 L.B.R., 227; Cobind., 
Prasad vy. Mohan Lal; (1901 1-L.R. 24 All., 187; Narayana Row.y. 
Dharmachar, (1902) I.L.R. 26 Mad., 514; Is: | Arif v. Mahomed 
Shoe 1S) Fe L.R. 20 Cal., 834; Ali v. Pach’ i, (1908) 5 Bom. ERS 

264 ;—followed. 
Nisa Chand Gaita v. Kanchiram. Bagani, (1889) LLR. 26. Cal.,- 











cia. 
Appeal Now 








579 —dissented from. - ° 


Plaintiff. ‘sued. to recover possession of . certain ‘land; 
alleging that they were the joint, property” of he self, 
her.deceased husband Lamba... J 

Defendants’ case was that the land had been. dss over to 
them absolutely by Lamba.. The Divi ional Court on appeal. 
pointed out that Lamba’s right of occupancy constituted. an 
interest in the land and could only be transferred. by a regis-, 
tered deed. 

_ On the ground, however, that the plaintiff sind her husband 
chad no title to the land, because !and-helder’s.rights had not: 
been acquired, the learned Divisionai Judge held that the suit 
was not maintainable and that plaintiff's only remedy would 
have been a suit under section 9 of the Specific Relief, Act 
‘within six months of dispossession. _ 

It seems.to me that in saying nvither plaintiff nor her 
husband had any title to the land, the Divisional.Judge has. 
inadvertently begged the whole question and contradicted. his. 
previous dictum as to the reasons for holding that there had. 
been no valid transfer. 

He has admitted that Lamba: hada right of occupancy and 
therefore an interest in the land. 





* Special 2nd Appeal from the judgment of .W. Carr, Esq., I.CS., 


Divisional Judge, Hanthawaddy, setting aside the judgment of 


ih as ng Ba Kyaw, Subdivisional Judge of Twanie’s 





‘ ‘ie, 
Ma Ss Saw 
Pe 
Mauna 
Suwa Gay, 
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* Tt cannot therefore be said that he had no title. A posses= 
“sory title acgitired by occupying and clearing waste state’land, 
is good as against trespassers, if not against Government. 
The Courts in Burma have consistently recnenised such 
possessory titles. 
Ja “In re Maung Naw v. Ma Shwe Hmut” (1) a Full Bench 
of this Court accepted the principle laid down in Gobind Prasad © 


-v. Mohan Lal (2) that a person in possession of land without 


“title has an’ interest in the property which:is heritable and 
good against all the world except the true owner, an interest 
‘which, unless and until the true owner interferes, i is capable 
of. being disposed of by deed or will or by execution sale, just 


~oin ‘the same way aslit could -be dealt with, *if the title were 


unimpeachable. i eet 

In the present suit. the true owner is the Goverament and 
actually recognises in its Diréctions under the Land Acquisi- 
tion Act that squatter’s rights may have a market value and 
that under certain circumstances occupiers of land who have 
not obtained landholder’s rights, may be entitled to.compen- 
sation for compulsory acquisition by the real owner, the state. 

Section 9 of the Specifics Relief Act provides a spécial 
“procedure whereby a person, who has been dispossessed other- 
wise than in due course of law may by suit within.six' months 


«of dispossession recover possession, without relying on title, 


eyen against a person, who has a good title. It distinctly lays, 
-down that nothing m its’ wording shall bar any person from 
suing to establish his title to such property and to,recover 
possession thereof. a 

The present suit is based 6 on a superior possendon? title 


g cobtained by clearing and occupying state waste land and is to 


“my y mind clearly not debarred by section 9. 

It is not a simple suit for possession based solely on unlaw- 
ful possession within six months, but is a class of suit contem- 
plated by section 9 as not barred by failure to ‘sue for posses- 


“sion under the’ provisions of that section. — 


Ido not consider it necessary to refer in detail to” the 
numerous cases cited in argument and discussed by. the lower. 
Appellate Court, but I am fortified in my conclusion by the’ 

» (1) (1918) 8 L.B.R., 227. (2) (1901) ILL.R, 24 All, 157.0 


jn-OF land is. sufficient “evidence 
erson, who has 1 











“possessdry title anda ‘suit ‘under-section 9 of 
‘Relief Act was well sét out. “ Proof. of previo 
‘is, without more, evidence: of the plaintiff's ‘title . 
fromthe defendants: who are proved:to be wrong-doers; 

There ig a difference between stich a suit (i 
son possessory title) and a suit under section 9.0f thi 
‘Relief Act. In thé former-the Court ‘awards the « 
when it-finds that the plaintiff had *peaceful Pos 3 
:dispossession and that the defendant had no title and sa 
wrong-doer, the plaintiff’s previous possession. being:in 
‘sufficient proof of his‘title: inthe latter, the ‘Cotirt can only 
into the question of dispossession: within. six months before. , 
‘the suit and cannot inqui¥e into the defendant's title.” 
‘ave no doubt that ‘the Divisional ‘Court's finding that’ 2 
“suit wag notlie is wrong'inlaw. 1 accordingly’sét <it’ sane 
“and rémand the appeal for’ hearigg oH | its merits, 

Appellant ‘will be allowed.the costs of this appeal: The 
‘usual certificate for refund of Court-fee will i issue.” © 














(3) (1902) I. LéR.26°Mad,, 514. (8) (1898); 1.L.R.,20 Cale; 834. 
(4):(1809) ILL.R..26 Cal.,.579. (6) (1903),5. Bom. L.R., 264, 
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UN. N. Sen—for respondent. ‘ 


cBravbdure Code, Section 195—Sanction fo prosecu: 
0 grant or revoke sanction—Costs not to be awarded. 
a. Township Couft: fer ‘sanction 16"; prosecute B uti ler 
‘Penal Code, for false personation of a, witness i 
“ease, an ction was granted. On! B's application the sancti 
“revoked by the.District Court. A’then moved the Divisional Court 
cancelléd the revocation order and restored the sanction. B then moved’ 
ithe Chief. Court on revision under section 115, Civil Procedure Codes 
it the Divisional Court acted without. jurisdiction ; ‘and that’ 
ict Court had acted under section. 195 (6) of “the” Criminat 
Procedure Code, the only Court Avith jurisdiction to revise the istrict 
_ Court's orders was the) High Court. 
Held, further,—that cost8 should not be allowed when Courts ore 
“ dealing with cases under section 195, Criminal Procedure Code, 
- Muthuswami Mudali v. Veeni Chetti, (1907) IL.L.R. 30. Mad,, $82; 
tvs Nand Lal Rai, (1907) 1.L.R. 30 All,, 109; Emperor v. Serk. 
.L.R.~30All., 243; Nga-Tha Win v. "Nga San, (1910-13) 




















eh The respondent. applied*in the Township Court of Bogale 
F sfor sanction to. prosecute the applicant under section 205, 
= Code, for false personation of a witness in Civil 
<Mjscellans is Case No. 5 of 1920. The application was. made 
-under' sec mn 195,. Criminal . Procedure Code. Sanction was 
ith, costs. Applicant. then applied to the District 
cation of that'sanction. The said sanction was 
ith costs in Civil Miscellaneous-Case No, 59 of 1920. 
at respondent tlidh moved the Divisional Court ‘in 
Civil Miscellaneous Appeal No. 28 of 1921, and the learned 
Judges of that Court cancelled the revocation order, “and 
restored the sanction with costs in all Courts. Against this 
last order.the applicant now moves this Court on’ Revision 
i Sst ee 115, Civil Procedure Code, 






















Revision of the order passed by H. Mek Esq., Divi: 
Myaungmya, setting aside’ Ai ‘der of Maung Kyaw, 








- siofial Court had. no right to deal wath, th 
"Court has i in Cc 





a), ‘Ram ‘Deni v. . Nand Lat. Rai (2) and 
v: Serhi Mal (3). These casés anyhow serve to indicat. beyonc 
_ any doubt that, in a case like the breseni, once the. Dist: ic 
“Court had: acted’ under ‘section 195 (6), C: inal, Pi 
_ Code,’ the only urt “with jurisdiction, would. 
“Court: If the’ original proceedings. are. held: in the 
sional or District Court, then it would seem’ that the 
‘Court has jurisdiction but only when it ourt. 
by section 195 (7), Criminal Procedure 2 
The Divisional Court, theréfore, in'this case iiss without 
‘jurisdiction and its orders were void ab initio. °°... he 

. Further, the ‘orders granting costs were erroneous: 
Though Civil Courts were acting, the inquiry was. for “the 
purpose of séction 195, Criminal Procedure Code, and co: sts, 
should‘not have been allowed. The case of Nga Tha Win vet 
Nga San (4) shows this very clearly. The mattéi is’ also 
dealt with at page 616, Edition X, Sohoni’s Criminal Pri 
Code. ‘It is unnecessary to ‘deal with other points raised. 
The application is allowed, and the order of the Divisional. 
Court granting the sanction is set aside. I make no order as 
to costs. fa Re 
5 ‘ ‘ 4 baat 














(1) (1907) ILL.R. 30 Mad., 382. (8) (1908) LLR. rs ua OS 
(2) (1907) 1.L.R. 30All., 109. _ (4) (1910-13).1 U.B.R., 166 at p; 169, 













isions yang with’ promises tospay specified Sums, in-case of- 
srack apply 0 cases of forfeiture of deposits or breach of ° 
“Where the instru: fit refers to a 8am deposited as. securi 















‘Maares Railway Company, R 
~ Sosith, (1882) L.R. 21% Ch, D., 243 at ip. 968 ; Coope 
righlon and-South st Railway oes ‘pany, (1879) 





‘The re: ondant’ faued the applicant: Gib pany tor recover his 
‘'gectirity- ‘money; ‘deposited With ‘them in terms of his service, 
‘agredinent, vis. a sum of Rs, 82-8. The lower ‘Court, sittin 

“sas a Small Cause’Court, found ‘the total sum to'be Rs, ‘84-2, 

-asum-of Rs.'85, and gave a decree for Rs. 49-2, 

ugh the Company claimed that they ‘had‘rightly forfeited 

dilance to themselves. 

‘he: ‘case has! been « heard ex-parte in this Court. It ‘oily. 

ers, as stated, the ‘small-sum oR Rs. 49-2,’but ‘the matter 

tant’ ‘asiit affects the contrac! tual ‘relationship of the: 

‘ompany with their employees. The respondent 

{ was an employee’of the Company, entrusted with 

sewing n achines for sale, ‘under ‘an ‘agreement. According to 

“the rules of the Company’he had deposited some ‘of the secu-' 

rity ‘money, which ‘he'had ‘to: deposit, with ‘the'Compainy. As. 

a matter of fact he had deposited a nett.sum of Rs. 82-8. 

( ‘he left the .Company’s ‘Ss ents there was: a Sorte sa 



















ing, to” thienistlyes pe balance of: Rs. 49. 
clause (6) of the second condition. on - the bac 
2agreement, ‘Exhibit 2. The relevant portion of th 
“ Provided that, in ‘case of any. failure on ‘the’ 
-employed affecting his. honesty or’ fidelity, thei j 
deposited, and other moneys in the hands: of. the ompany, 
belonging to the employed, or the balance of such’ sums and. 
other moneys; are tobe forfeited to: the Company aa eater 
damages, notwithstanding that Osher seeuaty may bé ti held’ pis 
the Company.” “ie 
Now this is quite clear. It is part and. parcel of respon= : 
dent’s service » agreement. It is not in-the nature of'a penalty,’ 
and'the forfeiture was quite Jawful and. within the Company's i 
rights. It is laid down in the casé of Manian Patter vs The 
Madras Railway Company by its agent ond manager (t),.a Ey ‘casei : 
which, approved the well known English: cases: ‘of: Wallis ve 
Smith (2) and Cooper v. The London: Brighton and: South Coasi, 
Railway Company (3), that neither section 74 of the Contract: 
Act, nor-the principles of law laid down. in decisions dealing. 
with promises to pay-specified sums. iny the case 6f ‘breach: yok 
contract, apply. to cases of forfeiture of ‘deposits for breach of. 
stipulations, even when some of them are but trifling, while.. 
others. are not... In such:-cases the rule is. that where the 
instrument: refers to.a’ sum: deposited: as-security: for. perfort 
ance, the forfeiture wilt not | be interfered with if, reasonable. 
in, amount. 



















“(1)(1905) EE R29 Ma 
(2). (1882) 












pre Sir Sydney \Rabinsaik Kt. Chief Ji supe: and Mb. Justice 
Macgregor. 
tals NGA SHAN v; KING-EMPEROR.* 
“' Indian Penal Code—sections 215 and 420—A pplication of—in Gaiikes 
CBSE. gious ie 
nan offence may ‘be one of tivo.or more offences as‘defined in the 
ould as arule convict of and punish for the 
Provided that _ the: accused has” 


# 












iminal » my S hiloanie te efefence was mdielbs Mr. ae Diick=-, 
ear “worth: toa Bench, under section 11 of the Lower Burma 







“against Cie was'a mere fabrication, due. to a 
nfplainant andh Chinese brother-in- Jaw, Htan’ 











sorder to determine the: matter, are :— 
(i) Does the record indicate thatthe” diipellnat: ever “ha 
the animals in his possession ‘orcontrol?. : 
(HH) If $0, does it show, or lead to the inference, that he 
«had from the first, no’ intention of, restori f 
“tolthe owner, after receipt of the” ‘ransom money TH 
/ (Cheating). = - “¢ 
” ii) Is it jndiqated that she: may, haverat 










‘at ne cheating): r 
{iv) Or, is it to be inferred that he nev: 
the animals, and. all Laldng inten 


“Normally, whére, the. facts shave an_ offence’ under’ aettOn 4 
215, Indian Penal Code, it would bea Court's: duty to convict 
here. the” facts 








3 4 ast te 
‘had and-fast rule. 
“What aie ie facts, proved and to be inferred in the breselit 
ease 2 aes 







és and told him of his loss, and asked him. 
‘ormation about them. The appéllant. 






‘plainant to meet hima eek morning. The meeting took place. ta 
“complai ant’s ‘durian garden, and appellant told complainant: 








fe ubdehyeitt ‘changed his mind; or: Was able tine reer 
from returning thém, the offénce of cheating would. not have: 
been complete: The case: of the Deputy Legal Reinembrancer 
ve Ijjatullah. Kasi ) might be“Feferred'to with reference: to 
«the last statement of Law made by mess, 
< In the present instance, my opinion is that amoffence tindew 
section 420, Indian Penal Code, has been: proved, and | that’ the: 
conviction was correct. In-view, however, of th f y 
Pratt, J., has-come to a different ‘decision, in the ca’ 
referred to, which lam aware has since been follo 
several, Lower Burma districts, I consider that ‘the 
of sufficient importance to be referred to a Bench, or a Fu q 
Bench, of. this. Court, as the'learned Chief Judge may: decide. 
The. question; referred will be:—When‘an: accus E 4 
has taken-a ransom for the restoration of stolen ‘property, and 
fails to. return that property to the person, who has: paid him® 
the ransom, ‘ean’ he. be convicted: under. section 420,. Indi: 
Penal: Code: or must! the~ conviction be confined tos one un af 
































This ‘eferénce has-been made because of an’ unpublished 
ig of'a Judge of this Court holding the view.that it is not. 
; ‘opeh to the Court to corivict of the more serious offence. .No 
_teasons “for that decision were given and-ho. authority was 
“cited BO: that. do not know on what ground that, digit was 














Penal Code‘defines 1 many offences, some of ‘the 
fas others'but differing in degree,, others.of'an 
t ‘chara er The general rule which ii in, our, 








in which as the facts ponatiluts no other offence 
vould: st off soot Stee. But we can find no 


fence Ce the facts proved amount to another 
us offence. Jfa man is guilty.< the. offence of 
















the exclusion’ of some of the ingeedients' of ‘the offen 
‘section 420; disclose an offence unpler Sectio, 2 





“ Surty~forjapplicant | (défenda 

R.M. Sen—for respondent (plaintiff) 

*. Rangoon Rent Act, 1920—Section 13+Recovery if ov era, 
dy deduction from rent—Period of limitation. i 

A tenant may deduct overpayments ‘of rent from rent wayable by him to 


his landlord only within six months: ater. the last overpayment. made, by, 
chim. - 










by defendant-applicant in. March 1921, 

‘This suit was filed on 24th January 1929" ' 

pondent sued to recover'a sum of Rs:'157.as ba 

due by, the applicant for rooms 3 and 4 in N6. 6, 
~Rangvon, for the months of March, April and May 1921. °° 

The applicant did not dispute that the rent was due, but. by> 

his stamped ‘written statement 





Rent Controller had fixéd a Standaéd” 
such Standard Rent being -at a lower’ 
‘Paying. In all, he claimed tha the: 








al , it must be decided what the Bhehidiag portion 
“of Section. 19 (1) of the: Act “mean .» Once that is decided, the 
“decision of the case is easy. -After reading sections13 and 14 
f the. Act, my opitiion: is that the. whole intention of sections 

















veitpiaid | within’ a eniad! of six months from: the date of 
os ‘A ever the actuals words, upon which Mr. Surty 


Mr, Surty: contend it this‘means that, if the tenant’ has 
:t0: six: months’ rent is hands, he may. deduct therefrom, 
ie: ee overpaid before the rent was’ 
“In ‘other Sais be can hold: the’ 








‘Nothing can be inferred in applicant's favour merely’ eas Se 
“he defaulted i in his rent. In} fact, it is shown that $ 





«with costs. “ i 2 
Before Mr. Justice Maung ia 
MAUNG MYO'v. MAUNG KHA.* 


Shaw—for appellant (defendant). 
N.N.Sen—for respondent’ (plaintiff). » 
‘Savisfaction of decree—Failure to -certify—Right of jhidomolier 
debtor to sue for damages forbreach of; mA to-certify—Jurisdic- 
‘\tion-of Small Cause Court. 
*. When a decree-holder promises toicertify ‘patinbiction ofa decor 
“fails ‘to do’so,'a suit will lie against iin for damages ton reach Of 
\promisesto certify,.and:Such a sui i 
Shadi v. Ganga Sahai, (1881)-1: 
+ Vellaya Gounden, (1997) 1.L.R. 
v. Haris Stead Dass, (1898) i 
siTnebpry 





Mi 

















{ Prosunno Kumar. 
683—referred'to.” 













the eae: as agreed upon: Berges ‘the 
e dant’ 's. son, who: und ibtedly was the agent 
ify sat! faction to, the. 
The defendant. then: 


F ae be time-barred. | 
u plaintiff now ilies. the: present suit for damages, alleging 









de ‘qi by. the. defendant's unfair conduct 
certifying executior in terms of the contract of compro- 
i dariagrs as nee the difference 












Jnder Order XX! “Rule 2 (1), where tae tas has been 
satisfied the decree-holder ‘shall certify the payment to the 
it is to execute the decree, and the Court 
ingly. Under Sub: section 3 of the: 





‘shall not be recognized by: any Court executing the decree. “So 
ithat, the _ payment, alleged t to have been made, ‘not ee been 










an express or implied promi: 

payment; (8) where'the ju 
the decree out of Court, asks. 

“satis ied, arid for an- injuncti 
‘tom executing’ the deéree a 
asks for the sale‘to be set aside. 

As regards the’ first. case ‘there are authoriti 
that the suit is maintainable. See Shadi'v. Ganga Sal 
Periatambi Udayan v. Vellaya: Géundan’ (2); Iswar Chandra. 
Dutt v. Haris Chandra Dutt @) and Gendo' v. Nihal Kuniwar 
(4). " 

In (swar Chandra Duit's case’ *Asizan ve Matuk ‘Lait Sahie 
(5) was distinguished. In that case the suit: was for a’ decla- 
ration that the defendant had no right to xecute the decrée,’ 
and for an injiinction to restrain him froin’ “exec The 

-eontention was that’the suit was barred by’ section. 244 o! the” 
Givil Proceduie Code of 1882. It was held: by a maj rity. ‘of 
the Judges, who composed the Bench, that section 244 was 
not liniited by section 258, and that the suit was ot maintain: 
able; and that where a decree was satisfied by. an agreement 
out of Court, and such ‘satisfaction was “not certified to the’ 
Court, a subsequent suit on the agreement was not. maintai 
able if the object was to restrain the decree-holder  froi 
executing his decree in contravention of the agreement. _ The: 
facts of that’ case were held to. be very’ di: ferent, F 
“ohaebvings —' “The ‘object ‘of< the present Suit is not te 









@ where: the judg: 






























ton for which you conpevel the property 
e were not vat liberty to. oppose, the 


recove: ‘the ‘same fens you ‘upon : the« conveyance executed 
‘We think ‘hat this action is quite maintainable.” 
g s'the / $écond. class to which.the present case'he- 
he’ ‘following Areithe authorities.—Viraraghava Reddi 
ae Subbakka (6) ; Mallamma vy.’ Venkappa (7); Inthe matter of 
iMedqi. ‘Kaliani- Anni (8); and-Poromananil Khasnabish y. 
--Khepoo Parameanich (9). 
. In Vireraghava Reddi's case Kindersley, J., observed :— 
In! the class of. cases’ now under ‘consideration the debtor-i is 
tive “enactment from proving in the course‘of 
execution his ‘payment made out of ' Court. What, then, is his 
remedy ? Where the creditor on receiving the’money has pro- 
‘mised to certify the payment to'the Court, and has failed'to do 
$0, I think'that® a.suit would lie-on the promise. | ‘It-is not clear 
“ “from tie case stated: whether'theve was such a‘promise in. the 
ipresent-case. | Where'there has'been ‘no promise, ‘the question 
*appenrs'to me more difficult. It ‘is difficult to ‘bring ‘the case 
» within the English ‘action ‘for money’had and received upon'a 
‘considération which ‘has “failed ; because, ‘though the debtor 
“probably may. rély upon the creditor certifying-the payment, 
devati in. ite. the: spay mehit, is’ the decree.” p 7, Ruiner, 



























it a’suit to recover: money. paid and. accepted. in. 
‘It-is asuit to. recover, damages*for 
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defatted his) feinedy, ‘by: Action,’ waleas- ik ia takeli. Jaga, “Maun Kini 


+ expressly or by nécessary implication.” 

In the present case there was a promise to certify the pay- ° 
ment to the Court, and the suit is for damages for an alleged 
breach thereot. Therefore, the remarks of Kindersley, J., gag 

Turner, C.J., apply. 

In. Madai Kaliani’s case Subramani lyer; J., “observed : 
“The ground on which the Full Bench decision in 5 Mad., 397, 
rests is that the law casts on adecree-holder receiving payment 
out of Court the duty of certifying such payment in satisfac- 

« tion of the decree, and that if he fails to do so, there is a breach 
of that duty. This, to my mind, necessarily implies that a 
cause of action accrues.when the judgment-debtor fails to 
fulfil his dufy in the matter.” 

All the cases above cited on the second class of, cases: are 
under the 1882 Code.” 

In Promanand Khasnabish’s case the case of Patankar y. 
Devji (10) was dissented from. In this Bombay case the 
learned Judges, Melvill and Pinhey, held that a suit for the 
recovery of money paid to a judgment-creditor out of Court: 
and.not certified appeared to-be barred by section 244 (c) of 
Act X of 1877, and by the last paragraph of ‘section 258 as 
amended by Act-XII of 1879. Haji Abdul ‘Rahiman vy. Khoja 
Khaki Aruth (11); a Full Bench case of the Bombay High 
Court, is to the same effect as Patankar’s case. Patankar’s 
case was decided on the 24th January 1882 before the 1882 Code 
came into force; and the latter case was decided in 1886. -To 
understand the reasons of the decisions in these two casés, 
it is necessary to examine the past’history of the-Code of Civil 
Procedure. This is correctly stated by Mulla in his Civil Pro- 
cedure Code: * “The Codes of 1859 (s. 206) and 1867 (s, 258) 
provided that a payment or adjustment made out of Court 
should not berecognized by any Court execiting the decree, 
unless it had been certified to that Court. The Code of 1877 
was amended in the year 1879, and the amendment provi led” 
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* (10) (1882) I.L.R. 6 Bom., 147. (11) (1886) 1.L.R. 11 Bom., & 
° * Page 543 of Mulla’s C.P. Code, 7th Edn. 
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3 that an ungartified payment or adjustment should ‘ngt be, re- 
“ cognized by any Court 3 and the ame provision occurre 
~ Code of 1882. In the year 1888 the section was again altered by 
providing that an uncertified payment.or adjustment should not 
be recognized by. any Court executing the decree ; and this is thé 
form in which the rule now stands.” in the. present. Code. 





Patankar’s case was decided under the amendment, of the | 


Code: of 1877. The later Full Bench case of Bombay was 
decided under the Code of 1882 before the amendment in.1888. 
The reasons for the decisions in these two Cases are the same, 
and itis necessary to quote only what Sargent, C.J., said on 
‘the point. The learned Chief Justice said:—“The question” 
in this case turns upon the consideration to be placed on the 
concluding -clause.of section 258 of the. Civil Procedure Code 
~ (Act XIV of 1882) which after providing that—‘where any money 
payable under decree is paid out of Court, or the decree is 
otherwise adjusted, in whole or in part, to the satisfaction of 
the decree-holder, the decree-holder shall certify such payment 
or the adjustment to the Court whose duty it is to execute the 
decree ’—directs that ‘no such payment or adjustment shall be 
recognized by any Court, unless it has been certified as afore- 
said.’ It has been contended for the appellant that by ‘any 
Court’ it must be meant any Court concerned with the 
question of the execution of the decree. Such would appear to 
have been the opinion of a Division Bench of the Allahabad 


Court consisting of Dudhoit and Mahmood, JJ., in Ramghulam, 


v. Janki Rai, 1.L.R.7 All., 124 at p. 128, and which was adopted 
by the Calcutta High Court in Jhabar Mahmood v. Madan 
Sonahan, LL.R. 11 Cal., 671. In the formér ease-Mr. Justice 
Mahmood says:—“‘The section occurs ina Code regulating 
Civil Procedure and achapter which relates to execution of 
decrees, and the only object it can have in view is to remove the 
inconvenience which would otherwise arise in connection with 
the execution of decrees in cases in which adjustment ‘out of 
Court is pleaded. It cannot affect Courts which are not con- 
cerned with the question of execution of decrees, but with a 
separate suit in which the cause of action alleged is the bfeach 
of a valid contract by which the decree-holder has bound him. 
self not to execute the decree.’ I am unable'to agree in this view 
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of the section.” “The learned Chigt J ustice, 2 after discussing tl the 

matter further, said + —“ The irresistible centlusion is that the 

substitution of “any Court” for ‘such’ Gourt was made 

advisedly by the Legislature with the intention of extending the 

prohibition to every Civil Court against recognizing an un- 

certified adjustment for the purpose for which it was intended, 
. namely, as operating in satisfaction of.a- decree.” 


It seems clear that the Bombay ‘cases do not ‘now apply. 


because by the amendment in 1888 ,the Legislature has sub- 
stituted “ the ‘Court executing theldecree ” for “ any Court.” : 

As regards the third class of cases, Asizan v. Matuk Lalt 
Sahu (5); Deno Bundhu Nundy v. Hari Mati Dassee (12), and 
Moru Narsu Gujar v. Hasan valad Fattekhan Jummal (13) are 
cases in which it was held thata suit fora declaration that 
the decree has been satisfied, and 4 suit for that and an injunc- 
tion to restrain the execution proceedings, do not lie. 

In Deno Bundhu Nundy’s case an attempt was made for an 
amendment of the plaint into one for damages for a breach of 
contract. The learned Judges disallowed the proposed amend- 
ment, as it had been refused by the Court below, and as it was too 
late to ask for it in the High Court. Further, they said that 
there was no allegation of any damage in the plaint, and that 
they had felt some difficulty i in ascertaining what the amend- 
ment really asked for was. They further said that it was by 
no means apparent that the plaintiff had as yet sustained any 
damages, and that to allow the plaintiff to amend ‘would 
virtually amount to allowing him to make a new case, and they 
refused the application for amendment. It isto be noted that 
the learned Judges did not appear to hold the view that a suit 
for damages for a breach of contract would not lie. 

As regards the fourth class of cases, Blair and Aikman, JJ. 
inJaikaran Bharti v. Ranghunath Singh (14) held that such 
suits will not lie. -The Calcutta cases of Ishan Chnnder Ban- 
dopadhya v. Indro Narain Gossami (15) and Pat Dasi.v. Sharup 
‘Chand Mala (16) in which the contrary view was held, were 
pointed out to have been overruled by the decision of the 


(5) (1893) 1.L.R 21 Cak, 437. (14) (1898) I.L.R, 20 All., 254. 
(12) (1903) 1.L,R. 31 Cal., 480. (15) (1883) 1.L.R. 9 Cal., 788, 
(13) (1918) 1.L.R.43 Bom., 240. (16) (1887) 1.L.R. 14 Cal., 376. 
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Privy Cousicil in Prosunno Kumar Sanal v. Kali Das Sanyat 
(17). It is not necessary for me to go into this question... 

From the above examination of the authorities, it seems , 
clear to me that the suit in the present case does lie, andis, 
not barred by Order ‘II, Rule 3, or by segtion 47 of the Code 
of Givil Procedure. 

The next question for consideration is whether the suit lies’ 
in the Small Cause Cou: 

It has been contended that this is a suit which comes within 
the Article 35 (j) of the Second Schedule to the Provincial 

Small Cause Courts Act, the suit- being one for the illegal or 

improper execution of any distress or legal process. I think 
it is sufficient to quote from Mr. Shafi’s discussion on the test 
for determining the jurisdiction of the Small Cause Court in 
his Provincial Small Cause Courts ‘Act. The learned author 
says:—"In order to determine whether a Court of Small 
Gauses has jurisdiction to try a particular suit, we must look 
to the real nature of the claim.” (I.L.R. 30 Mad., 101, and 
L.L.R. 28 All., 293.) 

The suit as disclosed by the plaint in the case is one which 
is clearly cognizable byaCourt of Small Causes. It is not 
based on the illegal of improper execution of the decree. If it 
was, it would have been altogether barred by section 47 of the: 
Code, or, in the words of Turner, C.J., the suit is not one 
brought to recover money levied under a decree. ~ It is merely 
a suit to recover damages for the ‘breach of an express or’ 
iniplied promise to certify the payment to the Court. 

‘For the aboye reasons, I would hold that the suit is not 
barred by any provisions cf law, and that it is cognizable by 
the Court of Small Causes. 

“This appeal does not lie and is, therefore, dismissed with. 
* costs. 
(17) 1892) I.L.R. 19 Cal., 683 (P 
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° Before Mr. Justice Maung Kin. 


MAUNG AUNG BAN »v. MAUNG AUNG PO.* © 
Ko Ko Gyi—for applicant (plaintiff). - 
Naidu—for respondent (defendant), 


Limitation Act, 1908—Article 97—Suit for recovery of money on 


fatlure to perform contract. ( 

A owed B money and in satisfaction of the debt made over outright 
his share in the land in suit. B let the land to A as tenant. Later 
asked A to give him a registered conveyance and A refused, B then.sued 
for the money, alleging that A had failed to perform his ‘part of the 
contract. J aoe 

Held,—that although there was no actual payment but only a‘debt 
sacknowledged by A to be due, Article 97 of the Limitation Act applied 
and a suit Yor the recovery of the money was not barred till three years 
cafter the date of the failure to perform the contract. 


Bassu Kuar v. Dhum Singh, (1888) 1.L.R.” 11 All., 47/at p. 57— 
followed. © 4 is 

This is an application for the revision of the decree of the 
District Court of Henzada which dismissed the applicant's 
suit. Itwas one for the recovery of Rs. 430 on failure of 
consideration. 3 3 

The plaintiff's case, as appears from his plaint, is shortly as 
follows :— $ ¥ 

In Tabaung 1277 B.E. the défendant owed him Rs. 430, 
and, in satisfaction of the debt, made over outright his share 
in the land in suit. After having got possession, the plaintiff 
det out the land to the defendant at 60 baskets of paddy per 
year. The defendant is. still in possession. The plaintiff has 


Now discovered that the outright transfer should have been” 


effected by a registered instrument, and has therefore asked 
the defendant to give him a registered conveyance, which the 
defendant has refused todo. Instead of suing for a decree for 
specific performance of the contract of sale, he sues for: the 
Rs. 430, alleging that the defendant has failed to perform his 
part of the contract. 

The defendant denies having transferred the land to the 
plaintiff, or that the plaintiff got possession of it at any time. 
He says, in Kason 1276 B.E. he borrowed Rs. 250 from the 
,. ® Civil Revision of the order passed by H. Po Saw, Bsq., “Additional 
Judge, Henzada, setting aside the decree passed by Maung Sein Win, 
Township Judge of Myanaung. : 
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plaintiff, and ‘promised to repay the loan by making’ ‘over 60 
baskets of paddy a year. Upto 1281 B.E. he has for six years 


~ regularly given the plaintiff 60 baskets of paddy. ,The debt. 





has, therefore, been discharged. 

-The-trial Court found that the plaintiff's allegations were: 
all true, and that the defendant could not prove his allegations. 
a5 to.the loan of Rs. 250, and the discharge thereof, -and 
ised a decrée as prayéd. 
he defétidant appealed to the District Court. His first 
grouid of appéal was that the suit was not maintainable. 
The Court found that by reason of the Transfer of Property 
Aét and the Registration Act, both the alleged sale and lease. 
were wholly void, and that, therefore, the suit was barred by 
limitation, and for this reason dismissed the plaintiff's suit. 

I cannot understand the learned Additional District Judge’s. 
view. The fact that the alleged sale and lease were not made 
by a registered deed does not appear to me to affect the 
plaintiff's suit as framed. The learned Judge.recognizéd the 
fact that the plaintiff could have sued for a decree for specific: 
performance’by asking for a registered deed of sale; but he 
appears to have forgotten that where a person is entitled to 
ask for a.decree for specific performance, he is also entitled to 
ask for the return of his money. -Therefore, if there was a 
payment under the agreement, which is sought to be specifi- 
eally performed, ‘the person, who has done his part of the 
contract, would be entitled to ask for a decree for specific 
_ performance; or for-the return of the money. A little difii- 
“culty, however, arises in this case, because the allegafion was 
there was no payment, but only an admission on the part 
Gf the defendant that he owed the plaintiff Rs. 430. 

It has been contended that Article 97 of the Limitation 
Act applies, aiid that the suit was not time-barred, as the 
defendant broke ‘his part of the contract only a year before the 
suit. The opposite view, which looks fair on the face of it, is. 
that the Article applies only where money was actually 
eived by the defendant at the time the contract was entered 
into and that it ‘is ‘for thé plaintiff in the preseit.suit to sue 
for the recovery of the debt, in which case it is common 
ground that the suit would be barred by limitation, Theé point 
is, however’, concluded by authority ih’Bassi Kuar v.'Ditim 
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Singh (1) where the facts are similar to those i in the Present ; 3 
their Lordships of the Privy Council observed A 
for money. spaid upon: an’ éxisting consideration whi 
wards fails isnot barred till three years after date of the | 
failure. A debt retained in part paysiént Of the purchase 
money, is in effect, and as between vendor and. purchaser, a 
payment of that part.” Relying on these observations T would 
hold that the suit was not time-barred. 














The judgment and decree of the lower Appellate Court are 


set aside, and it is directed the appeal before it’ be readmitted 
under its original number and the case decided on its merits. 
The costs of this appeal will be posts. in the cause. 


° Before Mr. ” Justice Duckworth. 
MAUNG PO YE ». (1) YE CHEIN HONG anp. @) iA 
MAI THIN.* 
* Doctor—for applicant (defendant). 
R. M. Sen—for respondent (plaintiff). 


Promissory Note—Form of—Effect of omissioas. 
Where the amount of a loan was shown in figures at the top of the 


romissory note, but had not been entered in the ‘space provided for it; 


{4 the body of the note, it was held that as the menor of the document 
was clear the omission did not invalidate it. 


M.N.R.L. Firmy. Kirwan Gyan, § Bur. L.T., 192—referted to. 


The sole questions for decision in this Revisional applica-' 


tion are :— 
(1) Whether the document in suit is a Promissory Note? 
(2) If not, what is the result? 
(8) I8 the point raised too late ? 

The respondent-plaintiffs sued the petitioner in the Town- 
ship Court on the document, as being an On Demand Pyonote, 
and obtained a decree, This decree was confirmed on appeal 
to the. District Court. It does not appear that thé question ag 
to-whether the said document was a pronote or not’ was ever 
raised in the Township Court, and the quéstion was not dealt 
with by ‘the “lower Appellate Court, though I am told by 

* Revision of the order passed by Maung Ba U, District Judge, 
Bassein, confirming the judgment faiésed by Maung Pe; Township Judge* 
Negaputaw. ‘ a» 

(1) (1888)'I-L.R: 11-All., 47 at p. 57. 
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Mr. Doctor that the matter was referred toin argument: It 
Po “was certainly not one of the grounds of appeal. 








Se "The document in question which is ona printed fo rm, and 
wa Coats is in Burmese, may be translated as folla vs >= 
— ae Gwee Chein Hong and Ma-Me Thin. 
Number} No. Money | Rs, 2257 |" 
3 On Demand 


2nd April 1920 A.D. 

15th Lazan of Hnaung Tagu 1281 B.E. 

U Po Ye of. Gwechaung Village, who signs on this On Demand 
pronote below, says:— . “ . 


I, U Po Ye, the undersigned, do hereby promise to pay the loan 
blank) due for, payment On Demand at any time to the two creditors 
jwee Chein Hong and Ma Me Thin themselves, or to order, in full, and 

by one payment, together with interest at the rate of Rs. 3 per cent. per 


gaa Having ths promised, F accordingly sign hereunder and borrow 
ie loan. 


Stamp 


* 255, + UPoYe | 








Mr. Doctor argues that, as the amount of the loan Rs. 225 
is not entered in the blank space in the body of the note, the 
said document is not a promissory note, and he relies on 
section 20 of the Negotiable’ Instruments Act, and on the 
case of M.N.P.L. Firm v. Kirwan Gyan (1). 

Now section 20 deals with Instruments executed in in blank, 
or Inchoate Instruments. The decision quoted dealt with a 
case where it does not appear that the Payee’s name was 
entered anywhere on the document. In my opinion, neither 
section 20, nor the decision relied on, have any application to 
the present case. Here’ we have the amount Rs. 225 specifi- 
cally. mentioned in figures at the right-hand top corner of the. 
document in a space provided therefor, and the. meaning of 
the document is quite clear. It is not as though the amount 
of the said “ Loan” (2q80g) was not mentioned anywhere 
‘on the face of the paper. © On page 35, Edition 2 of Bhashyam 

(1) 5 Bur. L.T.,. 162. 
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and Adiga’s Negotiable Instruments Act, weread: “If the-~ Soe. 
amount can be ascertained from the face of the paper, the Mawxg Po_ 


form-of expression is immaterial.” Ini regard to cheques rigs 
on page 52 it is stated: “The sum should be distinctly ve Cua 


éxpressed in ‘the instrument both in words and figures, bit “ieee 
either will do.” .Here I am satisfied that the document in 
‘question is a promissory note, and that the other two ques- 

tions raised do not require determination. I dismiss the 
application with costs. 


. Before Mr. Justice Maung Kin. © Spactal Cott 
MAUNG PO YIN v. MAUNG SHWE KIN,* ery 
: Chari—for appellant (defendant), * - 1928, 
Bose—for respondent (plaintiff)." oe 


"Sale of land—Resale—Contract of—Time essonce of the contract “**eutt Site 

Where land is sold with the right of repurchase to be exercised within —_— 
2 fixed period of time, or on a date fixed, time is of the essence of. the 
contract and the seller has no power to exercise his option after the 
expiry of the period fixed. The doctrine that time may not be of the 
essence of the contract, which arises on the construction of contracts 
of sale of immovable property, is not applicable to contracts of resale 
‘ef property conveyed. 3 
id tee Khodaram Irani vy. Burjorji Dhunjidhai, (1916) 80 Mad, 

188--referred to. 

Samarapuri Chettiar v. A. Sudarsanachariar, (1919) ig 42 
Mad., 802—followed. 

By a registered deed the plaintiff transferred the land in 
suit to thedefendant, with the right of repurchase on the expiry 
of three years from the'date of the deed. 

The plaintiff, treating the instrument as one of mortgage, 
sued for redemption of the property. 

In the trial Court the question whether the: ‘transaction 
was one of mortgage or sale with the option of repurchase 
was gone into, and it was held that it was not.a mortgage 
but a sale with the option of repurchase. The Court 
-Proceeded to hold that, as the time fixed for the exercise 
of the option had passed when ithe suit was filed, the plaintiff 
could no longer exercise it. 


* Special Civil Second Appeal against the judgment passed by 
J. B. Marshall, Esq., Divisional Judge, Arakan, setting aside that of 
A. B. Gilliat, Esq., District Judge, Sandoway- 
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«» . On appeal to the Divisional Court, it was held that, aigon’ a 
fair construction Of the document, time was not of thé essence 
of the” ‘ontract, that the plairitiff Was entitled to ‘exércise 
be ~ the right to tepitrchasé, within a reasonable time after the 
in, > date’ fixed, and that, as the plaintiff offered to repuiichase the 
Property only twenty-two days after the date fixed, the offer 
had been made within a ieasonable'time. ‘The plaint which 
contained no prayer for a decree for specific petforfhance 
of the contract of repurchase, was allowed to be amended, and 
a decree for specific performance was granted. 

In holding:that time was not of the essence of the contract, 

the: Divisional Court placed réliance upon Jamshed Khodaram 
Trani v.Burjorji Dhunjibhai (1). Yn that case their Lordships 
of the Privy Council held that.in the case of contracts for the 
sale of land, time is presumed in equity not to be of the essence 
of the contract and specific performance will be enforced 
notwithstanding the failure to keep the dates assigned by 
the'contract if justice can be done and there is nothing in the 
expiess Stipulations, the nature of the property, or the 
surrounding circumstarices which would ‘make it inequitable to 
interfere with and modify the Jegal-rights of the parties, 
arid that in enacting section 55 of the Indian Contract Act the 
Indian Legislature only embodied this doctrine of equity. 

I,understand that it was pointed out to the learned Judge 
that the Privy Council case lays down a general rule in 
ordinary cases of salés of immoveable property, and that this 
géneral rule does not apply to the case of a right of repurchase 
or of an obligation to resell on the date fixed. 

The case of Samarapuri Chettiar v. A. Sudarsanachariar (2) 
was cited to the Judge; but he appears to have considered 
that case. to be contrary ‘to the Privy Council case, inasmuch 
as he said in his judgment that the Privy Council case was not 
referred to. 

The learned Judges of the Madras High Court held that 
“the lower. Appéllate Court was in error in applying the 
doctrine that time may not'be of the essence of the contract 
which arises..on. the construction of contracts of! sale td 
contracts -for. resale of property conveyed.” They stated that 


(1) (1916) 30 Mad. LJ., 188. (@) (4018) LL, 42 Mad, 862. 
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the true doctrine is given in Fisher on Mortgages, chapter i, a 
paragraph 18; as being that, if the transaction is not a, Magne Po: 
mortgage, the right to repurchase being an option fhust * fue 3 
be exercised according to the strict terms of the power. They uid 
were of Popinion that there was no reason why a different rule Kix. 
should prevail in India. , : 

The Jaw on the subject is. stated to the same effect in 
Volume 21 of Halsbury’s Laws of England on the subject: of 
Mortgage at page 72. ‘It is as follows:—“ If, however, the 
intended: arrangement is not a lending and borrowing 
transaction but an absolute sale, accompanied by a conteni- 
pora neous agreement for repurchase or a stipulation that the 
conveyance should be void upon payment of & certain sum at 
a fixed time, this does not entitle the vendor to such a right to 
redeem as is incidental to a mortgage, but creates a mere 
right. of repurchase to be exercised in “accordance with, the 
terms of the power. The question always. is—was the 
original transaction a bond fide sale with a contract for 
repurchase, or was it a mortgege under the form of a sale? 
In the former case the condition for repurchase is construed 
strictly against the vendor, and where there is a time limited 
or the purpose it must be precisely-observed:” 

It Seems clear to me that the case of the’ exercise of an 
option of repurchase on a‘certain fixed date is different to the 
ordinary case of an agreement to sell immoveable property by 
a certain fixed date. In the latter case the doctrine of equity 
is that time may not be of the essence of the contract ; but 
in.the former case time will always be of the essence of 
the contract.. The reason for the difference is stated “by 
Fisher as being that in the case of an option of repurchase 
there is no mutuality. In other words, the purchaser has P 
no means of compelling the repayment of the consideration 
money, and the power of repurchase is only a privilege. 

Under these ‘circumstatces, it must be held that the 
plaintiff-respondent had no power to exercise his option when 
twenty-two days after the date fixed he offered to repurchase 
the property. His suit must, therefore, be dismissed, and this 
appeal is allowed with costs. * 
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Before Mr. Justice Maung’ Kin. 
A. SUBRAMONIAN IYER -v. ABDUL RAHMAN.* 
’ Das—for appellant. 


. 2 Barnabas—for respondent, 

Civil Procedure Code—Order XXXVIII, Rules 1 and 2~Seourity 
for abpearance—Responsibility of surety. 

pIn- execution proceedings the judgment-debtor’s surety brought him 


before the Court, but thé judgment-debtor produced a protection order’ 


from the Insolvency Court. Later the judgment-debtor's insolvency 
application was dismissed and the decree-holder put in a fresh application 
for execution against the surety. The lower Court held that the surety 
had done all that he was bound to do. 
Held,—on appeal, that the surety was bound to produce the judgment- 
/debtor at any time when called upon till the decree was satisfied or 
the judgment-debtor proceeded against in thie execution proceedings. 


The appellant brought a suit against one R. V. Bhat for the 
recovery of money alleged to be due on-a promissory note. 
The. defendant-was arrested before judgment and, when 
brought before the Court, undertook to furnish security. The 
ustial bond. was executed by him and his surety, Abdul 
Rahman, the respondent. before me. A decree ‘Was passed 
against the defendant aftér contest. The plaintiff then applied 
for execution against the surety who, ‘consequently, produced 


“ the defendant before the Court. As there was some talk of a’ 


settlement, it was ordered that the case be taken after the 
juncheon interval. The plaintiff did not then appear, and his 
application was dismissed. But in the morning the defendant 
had produced a protection order from the Insolvency Court ; 
so, in’ any case, whether the plaintiff appeared after the 


Fnterval or not, the defendant could not have been committed 
to jail. Subsequently the defendant’s insolvency application, 


‘was dismissed and the plaintiff put in a fresh application 
for execution against the surety. On this application the 
Court held that the surety ae done all that he was, bound 
to do. 


The question I have to decide j is whether the decision Was - 


correct. Order 38, Rule 1, of the Civil Procedure! Code gives 
the grounds on which the Court is authorized to issue a 
warrant to arrest the defendant before judgment. and bring 


“* Miscellaneous Appeal against the order passed by Maung Tha 
Pun Aung, Second Additional Judge, Small Cause Court, Rangoon. 
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“him before the-Court to show cause why he should nit furnish 


1922, 


security for his appearance. Rule. 2 provides: “Where the A.Supra- 
‘MONTAN 
Ivar 
Be 


defendant fails to show such cause the Court shall order him 
either to deposit in Court money or other property sufficient 
to answer the claim against him, or to furnish security for his 
appearance at any time when called upon while the suit 
is pending and until satisfaction of any decree that may be 
passed in the suit... . . .” “ Every surety for the 
appearance of a defendant shall bind himself, in default 
of such appearance, to pay.any-sum of money which the 
defendant may be ordered to pay in the suit.” 

The security is, therefore, for the defendant’s appear- 
ance at any. time when called upon while the suit is pending 
and until satisfaction of any decree that may be passed against 
him in the suit. In this case, as a decree had been passed, the 
defendant would be bound to appear when called upon 
between the date of the decree and the satisfaction thereof. 
This is the period during which the plaintiff first made his 
application against the surety who produced the defendant 
in ‘consequence. But it is clear that, by the defendant's 
appearance, there could have been no satiSfaction of the 
decree, or punishment of him for not satisfying the decree, 
because he appeared under a protection order from the 
Insolvency Court. In my opinion such an appearance is not 
such as is contemplated under Order 38, Ryle 2, of the Code. 
That being the case; the subsequent application which has 
been dismissed should have been granted. 

. Now supposing the losing party in a suit appeals and 
obtains an ad interim order for stay of execution and the 
other side, ignorant of this, has him arrested in execution of 
the decree and he: produces the order for stay, he must then 
be released, and, if the Appellate Court does not reverse the 
decree ‘on appeal, a fresh application for execution can be 
made. 

. There is no doubt that in the case before me, the defendant 
undertook to appear before the Court for certain purposes, 
and the surety undertook to produce him for those purposes. 

Therefore, so long as the defendant was bound to appear 

uuder the bond, the surety was bound to produce him. But if, 
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_. When he was produced, he could have been called upon to pay’ 
up the. decree, or,,-in default; to suffer the punishment 
provided for by the Code, the matter stig Haveurestéd ona 
different footing. & 

_” ~The bond’ which has been cancelled is me 3. the order” 
“of tht lower Court is set aside; and that Court is directed to 
_ proceed with the application and call upon the surety to 
produce the judgment-debtor, and do all other things it ds its 
duty to do, consequent upon the compliance or non-compliance 
with the order as the case may be. The respondent will pay 
the appellant the costs of this appeal 5 Advocate’s fee, two 
gold mohurs. 





Chebiet Before Sir Sydney Robinson, Kt., Chief Judge, and 


Miscellaneous 
“Application Mr. Justice Duckworth. 


i pe (1) V.B.RJ M. V.B. RAMANATHAN’ CHETTY ; (2) V.E.R.M. 
See A.R. RAMANATHAN CHETTY ; (3) V.E.R.M.N. RAMA- 
ae NATHAN CHETTY; anv (4) V.E.R.M.V. RAMANA- 
— _. THAN CHBTTY ». (1) V.E.R.M.N.R. RAMANATHAN 
CHETTY alias. SOMASUNDRAM CHETTY; anp (2) 

V.E:R.M.P. RAMANATHAN CHETTY. 

Burjorjee—for applicants, 
- Das and Chari—for respondents: 

Civil Procedure Code—sections 22 and 23—Transfer of Suit— 
Definition of “ Subordinate Court,” Original Side of a High Court. 

Section 22 of the Civil Procedure Code applies to ali Courts in which 
a suit may be brought, and therefore to the Original Side of a High Court, 
The factor which determines the power to transfer a guit is whether appeal, 
lie to the Court in which the application is made. As appeals lie from the 
Original Side to the Appellate Side the former must be taken to be 
“subordinate” to the latter for the purposes of section 23 and the Appel- 
late Side has jurisdiction to transfer a suit from the Original Side of a 
High Court. 

Robinson, C.J., and Duckworth, J—Mr. Das raises a 
preliminary objection to the hearing of this application for 
transfer. He: urges that the suit having been filed in the 
Original Side of this“Court there is no Court to which that 
Court is “subordinate” and therefore no Court to'which such 
an. application can. be made or which would have power to? 
pass an order of transfer. This involves a decision as to witat 


zu] BOWER BUBMA RULINGS. * 7 


is the meaning to be assigned.to the expression “subordinate ” 
in sub-clause 3 of section 23 of the Code of Civil Procedure. 

~ Sectign 22 deals with the power to transfer cases and it 
deals with all-Courts in which suits may be instituted. There 
is nothing in this section to suggest that it was not intended 
to and doesnot apply to the Original Side of a High Court. 


Presumably it does so apply but we are asked tohold that as. 


there exists no Court which can exercise the power of transfer 
it must be held that section 22 does not apply to the Original 
Side of a High Court. It may be that on a certain reading of 
section 23 (3) that sub-clause would not’govern this case, but 
inasmuch as we can fifid no ground for limiting the purview 
of section 22 or for assuming that it was intended that suits 
instituted on the Original Side of a High Court should never 
be transferable under any circumstances we must consider 
what is the meaning to be assigned to sub-clause 3, and if it is 
possible to assign a meaning that would allow transfer without 
any straining of the language used we should assign that 
meaning. What then is the feature which determines the 
Court to which an application for transfer should be made? 
In sub-sections (1) and (2) of section 23 we find the’application 
is to be made to the Appellate Court, that is, the Court to 
which erdinarily appeals will lie from the. Court in which the 
suit, or one of them, has been filed. Where the Appellate 
Courts are different then it has to be made’to the High Court 
and lastly where the High Courts are different then to the 


High €ourt within the local limits of whose jurisdiction the’ 


Court in which the suit ‘brought is situate. There is nothing 
to show that in the case of a suit brought in the Original Side 
of a High Court any different rule is to be applied, 

But it has been urged that the Judge sitting on the Original 
Side is a Judge of the High Court, that the Appellate Side is 
not-a different Court and that the Judge on the Original Side 


is in no way subordinate to the Judges sitting on the Appellate. 


Side. That is quite true. It is pointed out ‘that this Court 
has held that the Appellate Side cannot interfere in Revision 
with a decision of the Original Side because it’is. not a subor- 
dinate Court. That again is perfectly true. Butwe are now 
dealing with the question of transfer and we find that the 
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1932, deciding factor is whether appeals lie from the Court in which. 
VE.Ru.y, the suit is brought. - For administrative purposes the Original 
5 he Side is not subordinate to the Appellate Side but for the 
Cuarry purposes of appeals it is subordinate using that expression in 
ena ieee. its ordinary sense and without any reference to technical 
R.Rama- subordination in the sense of its being a Court of a lower 
Cater: grade. In ordinary parlance we find it impossible to hold that 
— —.a Court whose decrees and orders are liable to be reversed on 
appeal is not subordinate to the Court which has the jurisdic- 
tion to reverse its decisions. 
Finding then that section 22 deals with all Courts in which 
a suit may be brought; finding that the determining factor is 
whether appeals lie to the Court in which the application is 
made; finding that we can properly interpret “ subordinate” 
for the purposes of transfer as referring merely to subordina- 
tion in the sense that appeals lie even though the Court may 
not be a subordinate Court for administrative purposes; we 
are of opinion that the present application lies and that we 
have jurisdiction to deal with it if a suitable case is made out 
for ordering a transfer. 
* * *% * * 
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Before Mr. Justice Maung Kin. 
D. M. ATTIYA v. KING-BMPEROR* 
* _ Augam—for applicant. 


Indian Penal Code—Section 2258.—Escape from lawful custody. 

The applicant was arrested on a civil warrant but a number of men 
assaulted the process-server with the result that the applicant was released. 
He made no resistance himself, but he disappeared and was not seen till 


he surrendered next morning. 
Held,—that the applicant had taken advantage of the rescue to get out 


of the way of the process-server and had therefore been rightly convicted 


cf escaping from lawful custody. 
_ Queen-Empress v. Muppan, (1895) LL.R. 18 Mad., 401; The Public 


Prosecutor v. Ramaswami Konan, (1908) 3.L.R. 31 Mad., 271; The 
Public Prosecutor v. Sennimalai Goundas, (1918) 25 Mad. L.T., 2905 
In re Public Prosecutor, (1910) 7 Indian,Cases, 392—referred to, 

I accept ‘the findings of the learned Magistrate. They are 
as follows :— : 

A warrant was issued for the arrest of the applicant. The 
process-server, after showing the warrant, seized him by the 
arm, when a number of men interfered by assaulting the peon 
with the result that the applicant was released. There is 
nothing to show, or to suggest, that the applicant struggled 
or made any resistance himself. - A large crowd collected, and 
the applicant wa’ not séen again until he sdrrendered himself 
on the following morning. In spite of the evidence of the 
process-server, it cannot safely be held that the seplcans 
away. 

The question-for consideration is whether the applicant 

escaped from the custody of the process-server. He has been 
convicted of that offence’ under section 2253, Indian Penal 
Code. 4 ‘ 
The essential facts found are that the applicant was in the 
lawful custody of the process-server when he got released, 
and that thereafter he was not seen again tnti! he auereddered 
himself. 

It has been argued that it wasdue to no fault of his that he 
was released, and that he had no intention to escape from the 
custody of the process-server, because he surrendered himself 

* Revision of the order of C. Gaunt, Esq., Western Subdivisional 
Magistrate, Rangoon, directing the applicant to pay a fine of Rs. 20 


ov to suffer six days" rigorous imprisonment. ~ ‘ 
29 


Criminas 
Pevision 
Ae, 5053 4 
1922 


September seis 
1942. 
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on the following. morning. In my judgment it is immaterial 
whether he surrendered himself or not as alleged. It is clear 
that he was rescued by anuiber of his friends from the lawful__ 
custody of the process-server, and that he took advantage of 
this and disappeared, and_thus got out of the way of the , 
process-server. I think it must be- held that the applicant 
escaped within the meaning of the section under which he was 
convicted. ° 

In Queen-Empress v. Muppan (1) the respondent was con- _, 
victed under section 224, Indian Penal Code, for escaping from 
the lawful custody of a Police Constable. Having been legally 
arrested, he was subsequently left unguarded, and escaped. 


‘He was then réarrested and tried and convicted under that 


section. The law was stated in the following terms :— 

“A man legally arrested for an offence must submit to be 
tried and dealt with according to law. If he gains his liberty 
before he is delivered by due course of law, he commits the 
offence of ‘escape.’ It has been long established that even 
when the escape is effected by the consent or the neglect of ~ 
the person that kept the prisoner in custody, the lattér is no 
less guilty, as neither such illegal consent nor neglect absolves 
the prisoner from the duty of submitting to the judgment of 
the law (I Russ., 5th edition, p. 567; Roscoe, 11th edition, 
p. 453; and Bishop’s Criminal Law, 7th edition, section 
1#04).”° c 

In The Public Prosecutor y. Ramaswami Konan (2) a case- 
where a prisoner escaped after he was arrested owing to the 
neglect or consent of the person who had him iti Custody, the 
learned Judges approved of the law stated in Muppan’s case, 
and they observed that the fact that the person who had the 
custody of the accused went to sleep did not, in any way, put an 
end to the custody, or affect the accused’s duty to submit to the 

udgment of the law. 

These two cases were followed by-a Bench of the Madras 
High Court in The Public Prosecytor v. Sennimalai Goundap (3), 
and they pointed out that the ground of distinction made by 
Krishnaswami lyer, J., In re The Public Prosecutor (4) was? 


(1) (1895) I.L.R. 18 Mad., 401, (2) (1908) 1.L.R. 31 Mad,, 271. 
(8) (1918) 28 Mad. L.T., 290. (4) (1910) 7 Indian Cases, 392. 
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not sound. In the latter case the learned Judge refused to 3982 
follow those two cases, on the ground that they had no appli- DM. 
cation to a case of arrest in execution of a civil process. They “72! 
“also observed that under the terms of the warrant before them Kino- 
the process-server was only authorised to release the judgment- EurExoR, 
debtor on, actual receipt of the decretal amount. 
I agree with the learned Judges. Whether the warrant is 
issued by a Magistrate or other officer empowered to do so, or 
by a Judge of a Civil Court, the requisition is the same, viz., 
that the person named in the warrant is to appear before an 
authority empowered to enquire into (Bcase made against 
him. 
The case before me is strenger ‘than any of the cases 
above cited. The applicart took advantage of his release from 
custody and ‘disappeared. The applicant was rightly convicted 
and his application is dismissed. 
Before Mr. Justice Maung Kin. 
MAUNG BA THAW ». (1) MA HNIT, (2) MAUNG MYIT pyre pou 
(3) MAUNG ZIN, (4) MAUNG PYIN, (5) MA MA GYI, ~ “ef 1922, 
(6) MAUNG LE GYI, (7) MAUNG GALE, (8) MA KIN, 


+ September th 
(9) MAUNG,LAT, (10) MATHIN* aA 
é _  Halker—for appellant (plaintiff). + , — 


Lambert (senior)—for respondents (defendants), 

Civil Procedure Gode—Section 1i—Explanation IV—Res judicata, 

Appellant claimed title to certain iand as having been given to him by 
his father who at the time of the suit was dead but lost the suit on the 
ground thatthe gift’was not valid. He then brought a suit fora certain 
share in the same land as orasa@ son of his deceased father and mother. 
‘The lower Courts held that the second suit was res judicata. 

Held,—on appeal, that the appellant might in the former suit have put 
in the claim, that he made in the second, as an alternative. If he had done 
so there would have been no confusion, and all questions relating to his 
title would have been completely and finally seteemined The second suit 
was therefore res judicata. 

Rameswar Pershad v. Rajkumari Ruitan, (1892) 1.L,R. 20 Cal., 79 ; 

Guddappa v. Tirkappa, (1900)-1.L.R. 25 Bom, 189—followed. 

Masilamania Pillai v. Thiruvengadam Pillai, (1908) I.L.R, 31 
Mad., 385; Sadaya Pillai. v. Chinni, (1879) I.L.R. 2 Mad, 352; 

* Second Appeal from the decree of B. D. Duckworth, Esq., [.0.S., 
Additiondl Divisional Judge, Prome, confirming the decree of Maung 
Shin, Subdivisional Judge of Thayetmyo. 


Maunc BA. 
Tuaw 


i 
Ma Hn, 
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Thyilan Kandi Ummadha v. Cheria Kunhamed, (1881) 1.L.R.,4 Mad., 
308; Denobundhoo Chowdhry v. Kristomoner, (1876) 1.L.R, a Cal., 
152; Bheeka Lali v. Bhuggoo all, (1877) 1.L.R. 3 Cal., 23; Brojo- 
Lalt Roy v. Khettur Nath Mitter, (1869) 12 W.R., 55; Dudsar Biber ve 
Shakir Burkundas, (1871) 18 W.R., 168,—referred to. 

The point for determination is whether the present suit is. 
res judicata by reason of a former suit. 

Both the suits were instituted in the same Court and 
between the same parties, and the subject-matter is the same.. 
Inthe former suit the plaintiff claimed title to three pieces of 
paddy land as having been given to him by his father who, at 
the time of that suit, was dead. It was held that the gift was. 
not valid. Inthe present suit he sues as the orasa son of his 
deceased father and his mother, Ma Hnit, claiming a half 
share in the same three piéces of land. 

- Both the lower Courts:liave held that the present suit is. 
res judicata. ° 

If Explanation IV to section 11 of the Code of Civil Proce- 
dure applies to the case, the suit must be héld to be res 
judicata. 

The specific question to be determined is whether in the 
former suit the plaintiff in the present case should, in the 
alternative, have made the claim he now makes. 

Rameswar Pershad v. Rajkumari Ruttan (1) is a*Privy 
Council case. Jenkins, C.J., referred to it in Guddappa v.., 
Tirkappa (2) and said: “ What is. apparent, however, from. 
the judgment is, that their Lordships considered that the case 
should be determined on the words of the section themselves ; 
no authority is even cited. In reference to those Words it is. 
said ‘That it might have been made a ground of attack is clear. 
That it ought to have been, appears to their Lordships to 
depend upon the particular facts of each vase. Where 
matters are so dissimilar that their union might lead to con- 
fusion, thé construction of the word ought would become 
important; in this case the matters were the same. It was 
only an alternative way of seeking to impose a liability pon 
Run Bahadur, and it appears to their Lordships that the* 
matter ought to have been madea ground of attack in the” 
former suit, and, therefore, that it should be ‘deemed to have- 

(1) (1892) J.L.R. 20 Cal., 79. (2) (1900) I.L.R.25 Bom., 189. 
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‘been a matter directly and substantially in. issue’ in the 
former suit, andis res. judicata.” The learned Chief Justice 
proceeded to state :—“ The test, therefore, proposed whereby 
to determine whether it ought,to have been matter of attack 
is this: are the-matters so dissimilar that their union mate, lead 
to confusion ”? 

‘The facts of the Bombay case are that the first suit was 
for the recovery of certain land, on the allegation that the 
plaintiffs were the surviving members of the joint family to 
which the former owner belonged. That suit was dismissed. 
Then the same plaintiffs brought a suit to recover the same 
land, alleging that, on the-death ofithe widow of the former 
owner, they became entitled -as réversioners. It was held 
that the latter suit was reg judicatu. Bi acti 
existed at the time of of the first suit. It was pointed out that in 
‘the first suit the plaintiffs could have alleged, in the alternati ve, 
their title as heirs, 2 and that they tought to have so alleged it, it, 
because it was forbidden by no rule of pleading, and, on the 
contrary, it was necessary for the complete and final disposal 
of all questions as to the plaintiff's title, and also because no 
confusion could have arisen by introducing the plea in the 
former suit. 

i In the case before me it is conceded that the plaintiff might 
have, in the former suit, put in the claim, that he now makes, 

jpas an alternative claim. If he did, so, there would have been 

‘no confusion, and all questions relating to his title in the 
property would have been completely and finally determined. 
For this reason, he ought to have made the claim in the 
present suit as a ground of attack in the former suit. For 
this reason, the present suit must be held to be res judicata. 

The case of Masilamania Pillai vy. Thiruvengadam Pillai 
(3) is similar to the present case, and Wallis and Miller, J.J., 
(White, C.J., dissenting) held that the subsequent suit -was 
barred by Explanation II to section 13 of the Code of 1882. 
“careful perusal of the learned Chief Justice’s judgment 
shows that the question whether a matter ought to have been 
made a ground of attack within the meaning of the provisions 
sin question would depend on the facts of each casey 

(3) (1908) 1.L.R. 31 Mad., 385. 
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It has been argued that the cause of action in the present 
suit is not the same as that in the former suit, and that there- 
fore Explanation [V to section 11 does not-apply. But this is 
2 case in which the plaintiff claims title to certain-property, 
and, in proving his title to that property, he ought to have put 
forward all means of attack in his armoury; and it,is to be 
pointed out that the rule, as enacted by section 11 of the - 
present Civil Procedure Code, omits all references to the cause 
ofaction Under the Civil Procedure Code of 1859 there was 
aconflict of opinion as to matters of the kind in’ question in 
this case. Section 2of that Code says :—“ The civil Courts 
shall not take cognizance of any suit brought on a cause of 


~ action which shall have been heard and determined by a Court 


of competent jurisdiction in a former suit between the same 
parties or between parties under whom they claim.” It is to 
be noticed that these provisions do not contain any provisions. 
like those of Explanation IV to section 11 of the present Code. 
Under the Code of:1859 the Madras High Court consistently 
held in several cases that a plaintiff was not bound to bring 
forward all his titles atonce. See Sadaya Pillai v. Chinni 
(4) and Thyila Kandi Ummadha vy. Gheria Kunhamed (8) which 
expressly dissented from the decisions of the Calcutta High 
Court in Denodundhoo Chowdhry v. Kristomoner (6) and Bheeka 
Lall v. Bhuggoo Lall (7). In Brojo Lall Roy v. Khettur Nath 
Mitter (8) it was held that the dismissal of a suit for certain 
land on the basis of a gift would bara suit for the same 
land on the ground of heirship as “2 litigant cannot be 
allowed to keep back one of his titles and then to bring a fresh 
suit on the ground that he had still a right in reserve. He is: 
bound to disclose all the titlesat once.” It was also pointed 
out that the Subordinate Judge appears to- have confounded 
the: plaintiff’s title and his cause of action together, and to have 
considered that, because the plaintiff's title by inheritance was 
not decided by the former judgment it was open to trial now, 
and that a plaintiff's cause of action isa very different thing 
from his title; the one being something done contrary to a. 
(4) (1879) 1.L.R. 2 Mad., 352. 
(5) (1881) 1.L.R. 4 Mad., 308. ”(6) (1876) IL.L.R. 2 Cal., 152. 
(7) (1877) 1.LaR, 8 Cal., 23. (8) (1869) 12 W.R., 55, 
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person’s interest which obliges him to seek the aid of the 
Court, the other the proof that that some thing affords him a 
valid. ground for relief. 

In Dudsar Bibee v. Shakir Burkundas (9) the decision was 
the same on facts similar to those of the last case cited above. 
Mitter, J., said :—“It is perfectly clear that the title on which 
the plaintiff has béought the present suit was in existence at 
the time when the former suit was brought, and she was bound 
to bring the latter suit on all the titles that were then in 
existence. She did not choose to do so, and it follows there- 
fore that the decision in the former case, so far as it relates 
to the ownership ofthe Jote, must operate against her as an 
estoppelin this case.” These two cases were under the Code 
of 1859. mn” 

In the Code of 1377 a provision exactly the same as Expla- 
nation-IV under consideration was inserted, besides other 
Explanations. It has been retained in the Code of 1882, 
which has now been superseded by the present Code. It 
seems clear to me that the insertion of the Explanation in the 
Code of 1877 was with the object_ of putting an end to the 
conflict. 

The decision in the Privy Council case- disci cited is 
binding on all the Courts in the Indian’ Empire, and cases 
whioh were decided by the High Courts in’ India before that 
decision are not of any assistance ai all. . 

For the above reasons, the appeal is dismissed with costs. 

(9) (1871) 15 W.R., 168. 
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Before M+. Justice Maung Kin, 








(1) MA 00, ¥ 

(2) MA PHOO MA, { 
Daly ath (3) MA HTOON ZAN, | Lxcat REPRESEN- 
1922, C. CHAING 4 (4) MAUNG SAN WIN, TATIVES OF 
KYWAN, v. 1 (5) MA SAW ¢ MAUNG SAN 
- (6) MA AYE BYU, IN, DECEASED.* 

(7) MA AYE THA, 
(8) MAUNG PO HNIN,, 


Vertonnes—for appellant (plaintiff). 
Maung Lat—for respondents (defendants). ‘ 


Sale of land and agreement for repurchase—Nature of. trans- 
action—Mortgage by conditional sale. “ 

Certain land was ‘conveyed by a-registered deed of sale’and on the 
same day the purchaser executed an agreement to let the sellers repurchase 
the land at the same price within three years. This agreement was not 
registered. 

Hald,—that on the facts the intention of the parties was that the transac- 
tion should be a usufructuary mortgage and that the agreement should 
therefore have ‘been registered. As this was not done, a suit for the 
specific performance of the mortgage would not lie. 


Bhagwan Sahai v. Bhagwan Din, (1890) I.L R. 12 All., 387; Kint- 
vam Mondol v. Nitye Chand Sirdar (1907) 11 C.W.N,, 400; Batkishen 
\ Das v. Legge, (1899) 1.L.R., 22 All, 149—referred to. 

This appeal arises out of a suit for ‘specific performance of 
an agreement in writing to seil the land in suit to plaintiff's 
assignor. The agreement is Ex. A. 2 

Maung San Min and Ma Lun were the original owners of 
the land in suit. On the 10th March 1920 they conveyed the 
land to Maung San In. by. a registered deed of sale for con- 
sideration stated therein, viz., Rs. 500. That deed is niarked 
-Ex. B. On the same daySan In by the agreement, Ex. A, 
agreed to let Maung San Min and Ma Lun have the land back 
if, within three years, they paid Rs. 500. 

The plaintiff is the assignee of the rights under these 
two documents. 

- San In admitted Ex. B, but denied Ex. A. . 

Both ‘the lower Courts held that the decument, Ex. A’ 
created a mortgage of the land, and therefore required ‘regis- 


* Civil second appeal against the judgment”of W. Carr, Esq., 1.C.S., 
Divisional Judge, Hanthawaddy, confirming the decree passed by Maung 
Ba Kyaw, K.S.M., Barrister-at-Law, Subdivisional Judge, Twante. 
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tration. The document not being registered, the suit was 
dismissed. © 

The plaintiff appeals to this Court, and contends that 
Ex. B read with Ex. A shows that Ex. A gave San Min and 


Ma Lun a riglit to repurchase the land, and that in that view 


of the matter Ex. A did not require registration. 

On behalf of the respondents ‘it is contended that Ex. A 
made the whole transaction a mortgage by conditional sale 
but not a sale with a right of repurchase, and that, even if 
Ex. A only gave San Min and Ma Lun a right to repurchase 
the land, it would still require registration, inasmuch as it must 
be held. that it created an interest in immoveable property. 

Ex. B is an ordinary conveyance, showing’an outright sale. 

The material portions ef Ex. A‘are as follows :— 

“Under registered deed : + apiece 
of paddy land a = ¢ . .has been conveyed 
with outright possession by Maung San Min and Ma Lun to 
Maung San In for Rs. 500,” There are terms the parties 
wished to inclide in the said deed, but which they left out. 
They are as follows :—“ That the creditor shall receive and 
enjoy the profits, rent and cfops, anct shall pay the land revenue 
in full satisfaction annually ; that the creditor shall transfer 
with outright possession, if the owners of the lands redeem 
them for the principal sum of Rs. 500 within'three years; and 
that if the owners of the lands could not redeem the same at the 
expiration of three years, they shall haveno further right to 
possession and enjoyment, and forfeit the .same to ‘the 
creditors.” 7 

Plaintiff's Counsel placed reliance on Bhagwan Sahai y. 
Bhagwan Din (1). This is a Privy Council case. There were 


two documents. The first was an outright conveyance, and _ 


under that the property passed into the possession of the ven- 
dors. In the second document the following passage occut's:— 
“ However, I have as a matter of favour, mercy, kindness and 
indulgence executed the deed, and do hereby stipulate that, if 
all these vendors will within a period of ten years from the date 
of this deed pay in a lump sum and without interest the whole 
“amount specified above, I shall accept the same and cancel this 
valid sale. During the aforesaid term I shall remain in posses- 
(1) (1890) 1.L.R,, 12 All., 387, 
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sion; collect the rent-and enjoy the profits and be liable, for 
loss; the vendors shall have no concern whatever: I'shall 
not claim interest from the vendors, nor will they .demand 
profits from me after the expiry of the term. In case the 
whole of the principal is not paid according to the terms of 
this document, the vendors shall not be able to cancel the sale 
by payment of the principal.” The Allahabad High Court held 


that, on a proper construction of the two documents read 


together, the. relationship of the mortgagor and mortgagee 
existed between the vendors and the vendee. On appeal Their 
Lordships of the Privy, Council held that it was clear that this 
case was not one of mortgagor and mortgagee, but one of an 
absolute sale with a right of repurchase within a period of ten 
years. For the contention that it was a case of mortgagor 
and mortgagee, reliance was placed upon the presence of the 
term “principal” in the second document. 

In Kinuram Mondol v. Nitye Chand Sirdar (2) there were: 
two contemporaneous documents, one of which purported to be 
a deed of sale, and the other provided that on the vendor repay- 
ing the purchase money mentioned in the deed of sale with 
costs withiri a,fixed period, the vendee would return the land, 
and, in case he did not do so, the vendor would deposit the 
money in Court and take possession. It was held that the two 
documents together did not constitute a mortgage. In that 
case the Privy Council case already cited, and another Privy 
Council case Balkishen Das v. Legge (3) were referred td, and 
it was contended that, by reason of the second Privy Council 
case, the authority of the first had become somewhat weaker. 
But the learned Judges distinguished the two cases by saying 
that in the later case there were terms clearly showing that 
the intention of the parties was a mortgage, and not an out- 
and-out sale with aright of repurchase. The learned Judges. 
observed that such indications were lacking in the case before 
them, and that on the contrary they were in the opposite 
direction. In particular they said :—‘The money was naid 
by the grantee, and it was a proper value of the property at 
the time. The purchaser was let into immediate possession Bn 
he received the rents, There is no provision as to the pay- 


(1907) 11 C.W.N., 400. (3) (1899) ILL.R., 22 All., 149. 
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ment of any interest, and the purchaser was to pay the 
expenses of preparing the deeds. These features indicate that 
the intention of the parties was that the.transaction should be 
an out-and-out sale witha right of repurchase within’seven 
years.” Although they said that it was not necessary to decide 
-it finally-a! ‘there was no“ certain date” of payment within the 
meaning of the definition of a mortgage by conditional sale, they 
express théir opinion that it is an essential element of a 
mortgage by conditional sale. 

In the first Privy Council case cited the only term used as 
indicating a loan was the word “principal,” and in the second 
document in that case this word came last. In itself it was 
not sufficient to indicate that the intention of the parties was 
to create a mortgage and it was stated that the length of time’ 
allowed for taking the land back ‘militated against the intention 
being to effect a mortgage. 

In the Calcutta case there was not a single term used 
indicating a loan inthe second document. In Balkishen Das 
v. Legge (3) there were terms in the second document indicat- 
ing the redemption to be for principal and interest. 

In the case before me, the terms “ creditor;” “ principal” 
and “redemption” aré used.’ The term “interest” is not 
used, The reason for that is obvious, The land. had gone 
into the possession of the vendee under Ex. B, and it is stated 
in Ex. A that he was to enjoy the profits until the redemp- 
tion is made within three years. Therefore, it was not necessary 
to mention any interest for it might well have been that the 
parties intended that the interest should come out of the profits 
of the land. The only thing that is lacking in Ex. A is the 
statement that, though Ex. B purports to be a deed of sale, it 
was intended really asa mortgage. If there was that state- 
ment, there would of course be no difficulty in construing 
these twodocuments. In my opinion sufficient has been said in 
Ex. A to indicate-that the intention of the parties was’ that 
the transaction evidenced by Ex. B was not really what it 
purported to be, but a mortgage. 

The case before me is clearly distinguishable on the facts. 
from the Privy Council case first cited. In the view I have: 


(8) (1899) I.L.R. 22 All., 149. 
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taken of the point involved, Ex. A must be held to require 
registration, and the lower Courts weré, therefore, right in 
dismissing the suit. 

This appeal is dismissed with costa: 


Before Mr. Justice Pratt and Mr. Justice Heald. 


INORS By THEIR 
(1) MA _KHIN_ saw, )M 
MA GYI v.4 (2) MAUNG MAUNG,} GUARDIAN 

(3) MA THAN,) MAUNG BA 


TUN.* 
Halkér—tor appellant. 
Chari—for respondent. 

Buddhist Law : Inheritance—Succession of half-brothers and sisters 
in preference to grand-farents. 

A died while still a minor and letters of administration were granted to 
her step-mother on behalf of A's minor half-brother and half-sister. A’s 
maternal grand-mother appealed against this order and argued that because 
A had lived with her for some years and because she was A's own grand- 
mother, she ought to exclude A's half-brother and half-sister. 

Held, that the principle that inheritance should not ascend applies in 
favour of half-brothers and half-sisters of a deceased, person as against a 
maternal grand-mother in a case where there are no full brothers or sisters 
of the deceased and no representativee of fuli brothers or sisters. 

Held further-—that the fact that the grand-child had previously lived 
with the grand-mother was not sufficient to warrant a departure from that 
principle. 

Taung Mro v. Aung Nyun, 12 BL.T., 163 ; Ma Hnin Buin v. U Shwe 
Gon, 8 L.B.R., 1; Le Maung v. Ma Kwe, 10, L.B.R., 107; Kyaw Sein v. 
Ma Min Yin,4 UBR, 20—referred to. 

Pratt and Heald, JJ—Appeliant’s daughter, Ma Hta Sein, 
married Eng Wa and by him had a daughterf{Ah Nyun. After 
Ma Hta Sein’s death Eng Wa married Ma Khin Saw by whom 
he had two children Maung Maung and Ma Than. Eng Wa 
died and his estate was divided between Ah Nyunand Ma Khin 
Saw and her children. . Then Ah Nyun died, while still a minor, 
.and appellant on the one side and Ma Khin Saw on behalf of 
her children on the other side claimed letters of administration. 
The lower Court held that Ma Khin Saw’s children .were Ah 
Nyun’s sole heirs and excluded appellant, and accordingly 
ranted letters toMa Khin Saw on behalf of her children. 


* Miscellaneous appeal against the order passed by Maung Po Han, B.. A. 
Sarvister-at-Law, Judge, Hanthawaddy District. 
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